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IN THE 
UNITED STATES COURT OF APPEALS | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24764, 24963 


CITY OF LAFAYETTE, LOUISIANA | 
CITY OF PLAQUEMINE, LOUISIANA, | 
3 : 

| 


Petitioners, 

Ve | 

SECURITIES AND EXCHANGE COMMISSION, } 
Respondent, | 


LOUISIANA POWER AND LIGHT COMPANY, 


Intervenor. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 


SECURITIES AND EXCHANGE COMMISSION 


JOINT APPENDIX 


, 2 : 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 20549 RECD-8.8.0._ 


FORM U-l SEP 1 1970 


DECLARATION 
under 
THE PUBLIC UTILITY BOLEENG COREE ACT. OF 1935 


Louisiana Power & Light Company 
142 Delaronde Street 
New Orleans, Louisiana 70114, 


(Name of company or companies filing this statement 
and addresses of principal executive offices) 


Middle South Utilities, Inc. 


(Name of top registered holding company parent 
of each applicant or declarant) 


" F. W. Lewis, Chairman of J. H. Erwin, Jr., Treasurer 

the Soard and Assistant Secretary 
Louisiana Power & Light Company Louisiana Power & Light Company 
142 Delaronde Street; 142 Delaronde Street 
New Orleans, Louisiana 70114 - New Orleans, Louisiana 70114 


(Names and addresses of agents for service) 


The Commission is also requested to send copies of 
any communications in connection with this matter to: 


Melvin I. Schwartzman, Esq. Edwin P. Stevens, Esq. 
Monroe & Lemann, Esqs. Winthrop, Stimson, Putnam 
1424 Whitney Building 2b se & Roberts, Esqs. 
New Orleans, Louisiana 70130 40 Wall Street - 

Ea aes New York, New York 10005 


Charles A. Read, Esq. D. J. Winfield, Vice 
Reid & Priest, Esqs. President 
Two Rector Street Middle South Utilities, Ine. 
New York, New York 10006 Two Eighty Park Avenue 
New York, New York 10017 


. Item 1. Description of Proposed Transactions. 


. 
cy 


Louisiana Power & Light Company (the “Company") pro- 


norer to issue and sell, subject to the competitive bidding 
requirements of Rule 50 under the Public Utility Holding : 
Company Act of 1935 ("act"), $20, 000.,000 principal amount, of 

a new series of its First Mortgage Bonds ("Bonds"). ‘The 
interest rate of the Bonds (which will be a multiple of 1/sth 
6f 1%) and the price, exclusive of accrued interest, to ‘be 

paid to the Company for the Bonds (which will be not less than 
100% nor more than 102-3/4% of che: principal amount thereof) 


will be determined by competitive bidding. The Bonds will be 


issued er the Company" s Mortgage and Deed of Trust, dated’ 
as of April 1, (1944, to The Chase Manhatten Bank (National 
Association) , successor to The chase National Bank of the 
City of New York, and Charles F. Ruge, successor to card E. 
Buckley, as Trustees, as heretofore supplenented by various 
indentures and as to be further supplemented by a Fourteenth 
Supplemental Indenture to be dated as of Novenber = 1970. 
The Fourrteenth Supplemental Indenture will include a prohibi- 
tion until ‘November 1, Eg against refunding the Bonds, E 
directly or indirectly, with the proceeds of funds borrowed ‘ 
ata lower effective: ‘interest cost. For information as to 


the terms of the Bonds,. reference is made to oe Al, 


. 


A-2 and A-3 hereto. 


3 


The Company also proposes to amend its Certificate . 


of Ticorporation, as heretofore amended, so as to authorize _ 
70,000 shares of a new series of its Preferred Stock, 
Cumulative, $100 Par Value ("Stock"), and to issue and sell 
the Stock, subject to the competitive bidding requirements 

of Rule 50 under the Act. The a@ividend rate of the Stock 
(which will be a multiple of 1/25th of 1%) and the price to 
be paid.to the eemcas for the Stock (which will be not. less 
than $100 nor more than $102.75 per share) will be deter- 
mined by competitive bidding. The terms of the Stock will 
include a prohibition until November 1, 1975, against refund- 
ing the Stock, directly or indirectly, with the proceeds of 
. funds derived from the issuance of debt securities at a lower 
effective interest cost or from the issuance of other stocken 
which ranks prior 'to or-on a parity with the Stock as to 
dividends or assets, at a lower effective dividend cost. For 
information as to the terms of the Stock, reference is made 
to. Exhibits A-4, A-5, A-6 and A-7 hereof. | 

For further perrormatton as to the competitive 

- bidding procedures to be followed, reference is made to 
Exhibits B-1l, B=2, and B-3 hereto. 4 
. The Company will apply ‘the net proceeds derived from 


the. issue and sale of the Bonds SES the Stock to the payment 


-4- 


» . 


of short-term borrowings made for the purpose of temporarily 
financing its 1970 construction program and expected not to 
exceed $18 ,000.,000 at the time of the issue and sale of 

the Bonds and the Stock. The balance of the proceeds will 
be applied to the Company's 1970 construction program and 
other corporate purposes. For information as to the 
Company's 1970 construction program, reference is made to 
Exhibits C-1 and G hereto. | 
The sale of the Bonds and the ‘sale of the Stock 


are separate transactions not contingent one upon the other. 


. Item 2. Fees, Commissions and Expenses. 


Bonds 


Filing fee -- Securities and 
Exchange Commission ........... $ 4,110 
*Fees of Transfer Agent and ee 
Registrar .....scccececcscccess — 
WIXI Cie WR: 55559955555 555554455 11,000 
Fees of Company's counsel: ; : 
Monroe & Lemann ............2-- 11,500 
Reid & Priest ................. 11,500 
®Auditor's Fees .....cc ccc ccc cc ccccne 4,000 
*Printing, including Form S-7, 
prospectuses, exhibits, etc. .. 12,'000 
*Printing securities ................ 2,350 
Mortgage Recording Fees ............ 3,500 
*Miscellaneous expense (including 
blue sky expenses) ............ 10,040 


*Total Expenses $70,000 


é | 
Winthrop, Stimson, Putnam & Roberts, who have been selected 
by the Company to act as counsel for the successful bidders for 
the Bonds and the Stock, estimate their fees at $7,000 in 
respect of the Bonds and at $5,000 in respect of the Stock. 
Said fees and the related out-of-pocket expenses of said firm 
are to be paid by the successful bidders for the respective issues. 


. 


*, 


Item 3. Applicable Statutory Provisions. 


* _ The Company believes that Sections 6(a) and 7 of the 
Act and Rules.23, 24 and 50 thereunder apply to the proposed 
transactions. ke 


* Item 4. Regulatory Approval. 


No state regulatory body or agency and no federal 
-commission or agency other than the Securities and Exchange 
Commission has jurisdiction over the proposed transactions. 


,rtem 5. Procedure. 


The Company requests that the Commission's order 
herein be entered on October 27, 1970. 


_ The Company waives a recommended decision by a hear- 
ing officer or any other responsible officer of the Commission; 
agrees that the Staff of the Division of Corporate Regulation 
may assist in the preparation of the Commission's decision; and 
requests that there be no waiting period between the issuance 
of the Commission's order and the date it is to become effec- 
tive. : 


Item 6. Exhibits and Financial Statements. 


“ (a) Exhibits 


A-l1 Mortgage and Deed of Trust, dated as of 
April 1, 1944 (Exhibit A-l in File No. 
_ 70-875), as amended by thirteen : 
. . supplemental indentures (Exhibits A-2 in 

’ File No. 70-1747 (First); A-l(c) in File 
No. 70-2497 (Second); A-5 in File No. 
70-3126 (Third); A-6 in File No. 70-3297 
(Fourth) ; A-6 in File No. 70-3539 (Fifth) ; 
A-7 in File No. 70-3862 (Sixth); A-8 in 
File No. 70-4209 (Seventh); A-2 in File 

| .No. 70-4350 (Eighth); A-2 in File No. . 

- 70-4439 (Ninth); A-2 in File No. 70-4512 
(Tenth); A-2 in File No. 70-4585 (Eleventh) ; 
A-2 in File No. 70-4700 (Twelfth); and A-2 
in File No. 70-4793 (Thirteenth)). 


Form of Bond. 


| 
| 
ae Ie 
Form of Fourteenth Supplemental Indenture. 


‘Certificate of Incorporation, as amended to 
date. | a 

Form of Certificate of Amendment of Certificate 
of Incorporation. eae . 


By-laws, as amended to date. 
'Form of Preferred Stock Certificate. 


Form of Public Invitation for Bids, together 
with Statement of Terms and Conditions 
Relating to Bids. 


Form of Bid for the pues of} the Bonds, 
together with the Terms of Purchase. 
r 


Form of Bid for the Purchase of the Preferred» 
Stock, together with the Terms of Purchase. 
Registration Statement on Form S-7. 


Inapplicable. 


Inapplicable. 


Opinion of Messrs. Monroe & Lemann. 


| 
Opinion of Messrs. Reid & Priest. 


Plan of Financing. 


| 
Fee statement of Haskins & Sells. 
| 
Fee statement of Messrs. Monroe & Lemann. 


Fee statement of Messrs. Reid S RENO 


Fee statement of Messrs. Winthrop, SEUSS 
Putnam & Roberts. | 


.*To be supplied by amendment. 


Financial Statements 


Financial Statements of the Company as of 
December 31, 1969 and June 30, 1970. (Reference 
is made to Exhibit C-l hereto). aa 


Financial Statements of Middle South Utilities, 
Inc. and subsidiaries, consolidated, as of June 
30, 1970. - 


No material changes not in the ordinary course 
of business have taken place since June 30, 1970. 


Reference is made to Exhibit G hereto for a 
statement of (i) the approximate amounts, before 
and after giving effect to the proposed trans- 
actions, of unbonded bondable. property available 
for the issuance of bonds, and (ii) proposed 
accounting treatment. : tees == 


SIGNATURE 


: Pursuant to the requirements of the Public Utility 
Holding Company Act of 1935, the undersigned company has duly 
caused this statement to be signed on its behalf by the under- 
Signed thereunto duly authorized. ; 


LOUISIANA POWER & LIGHT COMPANY 


J. H. Erwin, Jx% ‘Treasurer 
and Assistant Secretary) 


Date: September 15, 1970. 


EXHIBIT C _ 


SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D. C. 20549 


FORM S-7 | 
REGISTRATION STATEMENT 
‘ under 


THE SECURITIES ACT OF 1933 


Louisiana Power & Light Company 
. , (Exact name of registrant as specified in charter) 
State of Florida | 920245590 
(State or other jurisdiction of incorporation, ars. meets Identification No.) 


142 DELARONDE STREET, NEW ORLEANS, LOUISIANA 70114 
(Address of principal executive offices) 


F. W. LEWIS, Chairman of the Board J. H. ERWIN, JR., Treasurer and 
142 Delaronde Street Assistant Secretary 
New Orleans, Louisiana 70114 3 142 Delaronde Street 
: New Orleans, Louisiana 70114 


MELVIN I. SCHWARTZMAN, Esq. CHARLES A. READ, Esq. 
MONROE & LEMANN . REID & PRIEST 
~1424 Whitney Building .-.. * ‘Dwo Rector Street 

New Orleans, Louisiana 70130 _ « New York, New York 10006 
(Names and addresses of agents for service) : 


Approximate date of commencement of proposed sale to the public: 
As soon as practicable after the registration statement becomes effective. 


_ CALCULATION OF REGISTRATION FEE 


Title of each class of securities offering price 
to be registered et per unit* 


* Estimated solely for the purpose of calculating the registration fee. 


——————— eee aia ss 
The registrant hereby 2mends this registration statement on such date or dates as may be neces- 
sary to delay its effective date until the registrant shall file a further amendment which specifi- 
cally states that this registration statement shall thereafter become effective in accordance with 
Section 8 of the Securities Act of 1933 or until the registration statement shall become 


3 _':» THE COMPANY 


- Louisiana Power & Light Company (“Company”) was incorporated under the laws of Florida in 
1927 and has been qualified to do business in Louisiana since july 2, 1927. It is an electric public utility 
company with all of its operations in the State of Louisiana and is a subsidiary of Middle South Utilities, 
Inc., which is a registered public utility holding company under the Public Utility Holding Company 
Act of 1935. The electric properties of the Company, Arkansas Power & Light Company, Mississippi 
Power & Light Company and New Orleans Public Service Inc., the principal operating subsidiaries of 
Middle South Utilities, Inc., constitute an integrated public utility system under the Act, which system 
is known as, and is sometimes hereinafter called, the Middle South System. | 


PURPOSE OF ISSUE AND CONSTRUCTION PROGRAM | 


The net proceeds to be received by the Company from the issuance and sale of the $20,000,000 
principal amount of First Mortgage Bonds, Series due 2000 (the “New Bonds”) and the 70,000 shares 
of Preferred Stock, Cumulative, $100 Par Value (the “New Preferred Stock”) described herein, 
supplemented by funds on hand and to be generated internally, will be used for the Payment of short- 
term borrowings expected not to exceed $18,000,000 at the time the sale proceeds are received, for 
the construction of new facilities, for the extension and improvement of present facilities, and for other 
corporate purposes. The sale of the New Bonds and the New Preferred Stock are not dependent 
upon one another. at ae balecaerd ; 


In May, 1970 the Company realized proceeds of $12,500,000 from the sale of 2,500,000 shares of 
its common stock to Middle South Utilities, Inc. These proceeds were used for the payment of bank 
loans, for the Company’s 1970 construction program and for other corporate purposes. 


The Company’s construction program is expected to result in expenditures of approximately 
$75,700,000 for the year 1970. This estimate contemplates the expenditure of approximately $31,900,000 
for production facilities (including $17,000,000 for the 750,000 KW Ninemile Point Unit No. 4, 
scheduled for operation at the beginning of 1971, and $11,000,000 for the 750,000 Ninemile Point 
Unit No. 5, scheduled for operation in early 1973), $12,100,000 for transmission facilities, $26,300,000 
for distribution facilities and $5,400,000 for general plant, including office and service facilities, and 
transportation and communication equipment. . : . : | 


- The Company estimates that its construction expenditures will amount to approximately $110,000,000 
in 1971, $120,000,000 in 1972, $145,000,000 in 1973 and $160,000,000 in 1974. These| estimates. include 
$35,000,000, $18,700,000 and $1,900,000 for the years 1971, 1972 and 1973, respectively, for’ Ninemile 
Point Unit No. 5, and $11,700,000, $32,000,000, $38,500,000 and $12,900,000 for the years 1971 through 
1974, respectively, for two recently announced 430,000 KW generating units to be constructed on a site 
on the west bank of the Mississippi River a short distance upstream from-Taft, Louisiana. The first 
of these 430,000 KW units is scheduled for operation in January, 1974, with the second such unit to go 


into operation one year later. -. 


The foregoing estimates are subject to changes in costs, to the availability of labor and materials, 


and to other factors. ; 


. 


ere ae et 


1 Tab RIX 
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appearing elsewhere in this Prospectus. 


id) 
te : : — 
- Operating Revenues (2) 
Crossan Expenses: 
ns 
” “Power and fuel gas purchased (a) 
er production, transmission and 
Customer accounts and isales 
inistrative and general (b) 
Total operation 
Maintenance 
Provision for 


Provision 
Federal 
income taxes—net .__ 
Investment tax credit adjustments—net(¢) 


Total operating expenses .. 


Earns ion—credit 
terest to construction—er 

Miscellaneous income (deductions)—net 
Income taxes applicable to miscellaneous 


leductions (¢) 


Bleed le F R 


| 


a 


perties, other assets, as well as the retained 
isiti Company's wholly-owned subsidiary, Peoples Utilities, 
Company, i ‘eoples Utilities, Inc. was cancelled. Th 
ties, Inc. i i: i in the statement of income from 
i allocated between Operating income 
income and dedu : accordance with Federal P Commission regulations. Retroactive effect of this change has 
. been given to the periods covered by this statement of income. 2 ° 
* “Eamin, resent the aggregate of (1) net income,- (2) taxes based on income, (3 investment tax credit 
5 of fixed ixed a ” represent Coe related amortization & one-third of applicable 
tals cha i ro forma ratio of earnings to fixed charges for the twelve months ended 
interest requirements on the 934% First id i 
(996! rate assumed) and payment of promissory notes, would be 3. 


in c 

A change of 3% of 1% 

in the interest rate on the New Bonds would result in a change of approximately .01 in this ratio, ze ~ 
———______ 


Annual dividend requirements on the presently outstanding Preferred Stock amount to $2,233,800 
and upon issuance of the New Preferred Stock will amount to $ we abe 


4 


11 
ae . «7207 BUSINESS : < . 
Territory. The Company operates in 46 of the 64 parishes (counties) in Louisiana. Electric 
service is supplied directly in 535 communities. The estimated population of the service area was 
1,105,000 as of June 30, 1970. All Property of the Company is located in Louisiana. 


The ‘advantages of deep water sites along the Mississippi River are added to the vast resources 
of the ‘areas as industrial attractions. Louisiana ranks first in national production of sulphur and salt 
and second in the production of oil and gas, sitting atop approximately 18% of the United States proved 
oil reserves and more than 30% of its natural gas. These resources furnish the nucleus of-one of the 
world’s important and growing chemical centers, Additionally, Louisiana ranks third in the nation in the 
production of primary aluminum. bier: fea | 


The average Mississippi River daily stream flow is in excess of total water withdrawal for all 
Purposes in the United States, thus giving assurance of ample water to industries requiring water trans- 
portation, water for cooling or water for processing, 


“Ay Nearly half of the state is in forests, affording raw materials for the growing number of wood- 
using industries locating in Louisiana. Other enterprises place the state’ in first position in the nation 
in the production of sweet potatoes and fur pelts, and second in the production of sugar cane, rice and 
shrimp. In Northeast Louisiana, in the vicinity of the Mississippi and|Ouachita Rivers, fertile farm . 
lands are important production areas for cotton and soybean crops and for beef cattle. Most of this 
area is served by the Company. =: | 


.__. Electric Service. On June 30, 1970 the Company provided electric service to 341,645 customers. 
During the twelve months ended June 30, 1970, the Company derived 40% of its operating revenues 
from the sale of electric service to residential customers; 18% from sales to commercial customers; 
25% from sales to industrial customers; and 17% from sales to governmental customers, public utilities 
and others. eee fe pigaerie es. on os ; pos F ; 
.. Rates. All rate schedules include adjustment clauses for changes in the cost of fuel and directly 
allocable taxes such as sales.or excise taxes. eee ; A ee 
Average revenues per KWH sold by the Company for the past five calendar years and for the 
latest interim period are as follows: Sees 
oe 7 ieee a = 2 Months 
; ee, : pended 
“Residential ......... 226¢ 218¢ 215¢ 
Commercial ........ 2.42 2.34 2.30 | 218 216 
Industrial ......... 0.99 089 0.83 
"> PROPERTY 


» . »General. All property of the Company is located in the State of Louisiana. tes i, 


' Generating Stations. At June 30, 1970 the Company owned three |principal steam electric gen- 
erating stations with a total net capability of 1,877,000 KW and one gas engine plant with a net capability 


of 10,000 KW. Ninemile Point Unit No. 4, which will be a 750,000 KW unit, is scheduled for opera- 
tion at the beginning of 1971. Construction has begun on Ninemile Point Unit No. 5, which will be a 
750,000 KW unit and is scheduled for operation in early 1973. “Net capability”, as used herein, is the 
present dependable load carrying ability of generating stations, as demonstrated under actual operating 
conditions. ; . ete. | os : 
Additions and Retirements of Electric Utility Property. From January 1, 1965 to June 30, 
.1970, the. Company made expenditures of $283,871,677 for gross additions (not including construction . 


- i 6) ae 


os, LE, 
_ work in progress which amounted to $72,406,992 at June 30, 1970) to electric utility plant. During this 
same period $30,905,581 of atility plant was retired, The net additions during this period thus amounted 
to $252,966,096, an increase of 877%. - cairns a . 


. Interconnections. | The Company and the three other principal operating companies in the Middle 
South System share generating capacity and other power resources. The Company also has direct 
interconnections with facilities of the Gulf States Utilities Company, Mississippi Power Company, South- 
western Electric Power Company and Central Louisiana Electric Company, Inc. In addition, there are 
direct interconnections between other companies of the Middle South System and Arkansas-Missouri 
Power Company, Mississippi Power Company, Oklahoma Gas and Electric Company, Southwestern. 
.Electric Power Company, Empire District’ Electric Company, Arkansas Electric Cooperative Corpora- 
tion, Tennessee Valley Authority and certain multiple purpose projects of the Federal Government 

- located in Arkansas. ' : : 


e The peak demand (exclusive of station uses) of the Middle South System through June 30, 
1970 was 6,770,000 KW, including sales of 822,000 KW to non-affiliated companies, which occurred on 
June 18, 1970. At that time the net capability of the principal generating stations of the Middle South 
System, including 1,056,000 KW of firm power available under major contracts, totaled 7,699,000 KW. 
At the time of the Middle South System peak load, the Company’s service area load was 1,825,000 KW 
and the net capability of the generating stations of the Company’s system, plus 274,000 KW of firm 
power’ available to the Company, totaled 2,161,000 KW. Representatives of the Middle South System 
regularly review load and capacity conditions in order to coordinate and recommend the location and © 


time of installation of additional generating capacity and of interconnections in the light of the availability - 


of power, the location of new loads, and maximum economy to the System. The power supply has at 
all times been adequate to meet the needs of the Company and other companies in the System. 


Arrangements have|been made under which the Middle South System, seven neighboring utilities 
and the Tennessee Valley Authority exchange capacity which is available for such purpose because of 
diversity in the periods of peak demands. The purpose of these exchange arrangements is to effect 
economies for the benefit of each of the systems involved. The diversity capacity available for exchange 
is approximately 1,500,000 KW. Of the total amount to .be exchanged, the Middle South System’s 
share is approximately 30.3% and the Company’s share is approximately 8.9%. Each participant in the 
arrangements is providing the necessary transmission lines and related facilities in its territory at 
voltages up to 500 KV. oa Ee a. 


Substations. As of June 30, 1970 the Company owned 431 substations with a total transformer 
capacity, not including spare transformers, of 9,710,215 kilovolt-amperes, of which 3,698,000 kilovolt- - 
amperes are located at generating stations. These figures do not include “line type” transformer installa- 
tions on poles serving customers at secondary voltages. Sowa. pe ee 


~"" "5. DESCRIPTION OF NEW BONDS ares 


General. The New Bonds are to be issued under 2 Mortgage and Deed of Trust dated as of April 

1, 1544, with The Chase National Bank of the City of New York (The Chase Manhattan Bank (National 

Association), successcr), and Carl E. Buckley (Charles F. Ruge, successor), as Trustees, as supple- 

‘mented by fourteen supplemental indentures, all of which (collectively referred to as the “Mortgage”) 

are filed as Exhibits to the Registration Statement. The statements herein concerning the New Bonds 

and the Mortgage are merely an outline and do not purport to be complete. They make use of terms 

defined in the Mortgage and are qualified in their entirety by express reference to the cited Sections 

: Form and Exchanges. The New Bonds will be registered bonds without coupons in denomina- | 

tions of $1,000 or any multiple thereof. The New Bonds will be exchangeable without charge for other 
New Bonds of different authorized denominations, in each case for a like aggregate principal amount, 


7. 


(Holding Company Act Release No. 16840) ADMINISTRATIVE PROCEEDi XC 
FILE NO.) 3-2622 


UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 

September 23, 1970 


i 
t 
| 
| 
| 
i 
| 


In the Matter, of 


LOULSIANA POWER & LIGHT COMPANY : NOTICE OF PROPOSED ISSUE AND 
142 Delaronde Street SALE OF BONDS AT COMPETITIVE 
New Orleans, Louisiana 70114 BIDDING AND INCREASE IN 
AUTHORIZED SHARES OF PREFERRED 
(70-4921) STOCK AND ISSUE AND SALE THER=CF 
AT COMPETITIVE BIDDING 
(Public Utility Holding Company Act of 1935): | 
ees 
NOTICE IS HEREBY GIVEN that Louisiana Power & Light Company ("Louisiana"), 
a registered holding company and an electric utility subsidiary company of 
Middle South Utilities, Inc., also a registered holding company, has filed a 
declaration, pursuant to the Public Utility Holding Company Act of 1935 ("Act"), 
designating Sections 6(a) and 7 of the Act and Rule 50 thereunder as applicable 
to the proposed transactions. All interested persons are referred to the 
declaration, which is summarized below, for a complete statement of the propesed 
transactions. 


Louisiana proposes to issue and sell, subject to the competitive bidding 
requirements of Rule 50 under the Act, $20,000,000 principal amount of First 
Mortgage Bonds, ___% Series due 2000. The interest rate of the bonds (which 
will be a multiple of 1/8 of 1%) and the price, exclusive of accrued interest, 
to be paid to Louisiana (which will be not less than 100% nor more than 102-3/4° 
of the principal amount thereof) will be determined by competitive bidding. The 
bonds will be issued under Louisiana's Mortgage and Deed ‘of Trust dated ax of 
April 1, 1944, to The Chase Manhattan Bank (National Association), successor to 
The Chase National Bank of the City of New York and Charles F. Ruge, successor 
to Carl E, Buckley, as Trustees, as heretofore supplemented by various indentures 
and as to be further supplemented by a Ninth Supplemental Indenture to be dated 
November 1, 1970, and-which contains a prohibition until November 1, 1975, 
against refunding the issue with the Eocecds of funds borrowed at a lower 
effective intercst cost. 


Louisiana also proposes to amend its Certificate of Incorporation so ax te 
authorize 70,000 shares of a new serics of cumulative preferred stock, $100 par 
value, and to issue and sell such shares subject to the competitive bidding ree 
quirements of Rule 50 under the Act. The dividend rate of the preferred stock 
(which will be a multiple of 1/25 of 1%) and the price td be paid to Lou!-iana 
(which will be not less than $100 nor wore than $102.75 per share) will be 


determined by competitive bidding. The terms of the preferred stock will include 
‘ i 
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= ~ 


a prohibition until November 1, 1975, against refunding the stock, directly or 
indirectly, with the proceeds of funds derived from the issuance of debt 
securities at a lower effective interest cost or from the issuance of other 
stock, which ranks prior to or on a parity with the preferred stock as to 
dividends or assets, at a lower effective dividend cost. é 


Louisiana will apply the net proceeds derived from the issue and sale of 
the bonds and preferred stock to the payment of short-term bank loans outstanding 
prior to the issue and sale of such bond and preferred stock and to the 1970 
construction program of Louisiana and its subsidiary company. Louisiana expects 
such bank loan indebtedness to aggregate approximately $18,000,000 and such 
construction expenditures to be about $75,700,000. 


It is stated that no State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed transactions. Fees and ex- 
penses to be incurred by Louisiana in connection with the bonds -are estimated at 
$70,000, including legal fees of $23,000 and auditor's fees of $4,000. Fees and 
expenses in connection with the preferred stock are estimated at $30,000, 
including legal fees of $15,000 and auditor's fees of $1,500. The fees of 
counsel for the underwriters are estimated at $7,000 in connection with the bonds 
and at $5,000 in connection with the preferred stock and are to be paid by the 
successful bidders, reo GE 

t : 

NOTICE IS FURTHER GIVEN that any interested person may, not later than 
October 20, 1970, request in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such request, and the issues - 
of fact or law raised by said declaration which he desires to controvert; or he 
may request that he -be notified if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such request should be served 
personally or by mail (air mail if the person being served is located more than 
500 miles from the point of mailing) upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case of an attorney at lav, 
by certificate) should be filed with the request. At any time after said date, 
the declaration, as filed or as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption from such rules as provided 
in Rules 20(a) and 100 thereof or take such other action as it may deem 
appropriate, Persons who request a hearing or advice as to whether a hearing is 
ordered will receive notice of further developments in this matter, including the 
date of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regulation, pursuant to 
delegated authority. 


Orval L. DuBois 
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LAW OFFICES OF 
GEORGE SPIEGEL 
2600 VIRGINIA AVENUE, N. W. 

’ WASHINGTON, D.C. 20037 


GEORGE SPIEGEL : October 9, 1970 


JAMES F. FAIRMAN, JR. H TELEPHONE 333-8860 
ROBERT C. MCDIARMID | AREA CODE 202 


Mr. Orval L. DuBois, Secretary 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D. C. 20549 


Re: Middle South Utilities, Ine. 


Dear Mr. DuBois: 
- | 


1. The purpose of this letter is to call to the 
Commission's attention activities by the Louisiana Power & 
Light Company ("LP&L"), a wholly-owned subsidiary of the 
registered holding company Middle South Utilities, Ine. 
("Middle South"), which appear to be inconsistent with 
the Public Utilities Holding Company Act of 1935 and the 
antitrust laws. This letter is written on behalf of the 
Cities of Lafayette and Plaquemine, Louisiana, ("Cities"), 
which own and operate municipal electric systems which are 
being injured by these activities. The Cities request 
that the Commission's Staff be directed to investigate this 
matter, that a conference of interested parties be called 
by the Staff in the immediate future, and that pending the 
results of the conference and/or investigation the Commission 
withhold action on Middle South matters pending before it. 

It is also recommended that the Commission consult with the 
Federal Power Commission which has complementary authority 
in the matters involved and also expertise in FES power 
pooling aspect of this problem. | 
2. Many of the activities involved have been 
outlined in testimony given on behalf of the National Rural 
. 


16 


Mr. Orval L. DuBois, Secretary ‘“- 2 - October 9, 1970 


Electric Cooperative Association to the Senate Antitrust 
Subcommittee, ai copy of which is attached hereto as 

Appendix A. The Cities, together with Dow Chemical Company 
("Dow") and Louisiana Electric Cooperative, Inc. ("LEC"), a 
generation and transmission cooperative financed by the Rural 
Electrification Administration, executed an Interconnection 
and Pooling Agreement dated August 6, 1968 providing for the 
interconnection! of their generating systems and a long-term 
power pooling and coordination arrangement for a minimum of 
10 years. The agreement was approved by the REA Administrator 
on November 19, 1968 pursuant to the loan contract between 
LEC and REA. A. copy of this pool agreement is attached as 
Appendix B. Under this program, LEC would construct its 
first station of 200 MW and this and future LEC units would 
be pooled and coordinated with the expansion of the existing 
generating facilities af the Cities and Dow. 


3. Both Lafayette and Plaquemine have independent 
generating resources and the executed: power pool agreement provides 
long-term benefits for the economic expansion of their 
systems and thei reliability of their power supplies. ‘Plaquemine 
is interconnected with LP&L and Lafayette is interconnected 
with Central Louisiana Electric Company, but the pool agreement 
adds important economic benefits not available under the 
existing interconnection agreements. 


Under the proposed pool, there would be coordinated 
planning for the serving of the load requirements of the - 
LEC members, the Cities and Dow. Each system would be 
assured of a 4-system market for all its surplus capacity and 
secondary energy, and agreements would be reached under which 
individual systems would size and time the construction of 
new generators in the best interests of the total pool 
market, although each individual system would remain re- 
sponsible for providing adequate power supply for its own 
loads by generation expansion or purchase of power. The 
pool would provide back-up for each system, and there 
would be economy energy exchanges among the pool members. 
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The parties to the pool agreement contemplated that the 
pool could be expanded by the addition of electric companies. 
4 Y | 


4. Louisiana Power & Light Company (New Orleans, 
Louisiana), in combination with Gulf States Utilities Company 
("Gul£", Beaumont, Texas) and Central Louisiana Electric 
Company ("CLECO", Alexandria, Louisiana), which are inter- 
connected with each other, are taking concerted action to 
extinguish this LEC pool. This is illustrated by their 
actions in July 1969: The REA Administator sought to arrange 
for the use of the companies' transmission lines, as a sub- 
stitute for the REA-financed transmission lines which, under 
the pool agreement, will serve the dual functions of trans- 
mission of LEC power to its member retail cooperatives and 
transmission of pool power between pool members , In response, 
the three companies proposed to supply transmission services 
to some of the LEC members, but refused to provide transmission 
between pool members. On the contrary, they stated their 
demand and condition, that "LEC agrees to take 411 necessary 
steps to cancel, extinguish and terminate" the LEC pool 
agreement. (See proposed Power Sales and Transmission 
Agreement, 7/17/69, Article XV, Sec. 4, Appendix C hereto). 
Evidently the companies recognized the actionable nature of 
their demand, because the contract proposal continues as 
follows: | 
"Further, LEC agrees to save and hold the Companies 
harmless from any claims of whatever nature arising 
out of or resulting from the aforesaid cancellation, 
extinction and termination of said Pooling and Inter- 
change Agreement." 

| 


| 
Thus, for example, were the Companies held liable for treble 
damages for the extinction of the pool, the Companies in turn 
would Se ek to recover their damages from LEC and 


LEC might be financially destroyed in the process. 
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5. Such destruction of LEC would serve what appears 
to be a long-range objective of the three companies. This 
is demonstrated by the history of the extraordinary litigation 
mounted by the! three companies against LEC during the period 
1964 through 1970. The history of this litigation is summarized 
in the testimony of the National Rural Electric Cooperative 
Association before the Subcommittee on Antitrust and Monopoly, 
Committee on the Judiciary, U. S. Senate, June 10, 1970, 
pages 3-7; (Appendix A hereto). 


6. Another example of the tactics used by at least 
one of the Companies to impede the development of LEC is set 
forth in a letter to the Federal Power Commission by an 
attorney, William C. Wise, dated March 24, 1969 (Appendix D 
hereto). The letter complains in effect that Gulf was re- 
fusing to provide facilities needed to adequately serve one 
of the LEC member cooperatives unless the cooperative would 
sign a 10-year contract which would disable it from purchasing 
power from LEC. The letter points out that (p. 2): 


. "Gulf States' representatives have been 
most candid in admitting that it was exerting every 
effort to prevent a generation and transmission 
system being built by Louisiana Electric Cooperative, 
Inc., of which the Cooperative is a member, and that 
it would not cooperate in meeting the needs of the 
Cooperative until the G&T has been killed." 


7. -The July 17, 1969, three-company proposal, dis- 
cussed above in paragraph 4, contained other important re- 
strictions on LEC which would not only block LEC's operation 
under the pool! agreement, but also hamstring LEC itself. The 
agreement would last until 1992 (Article XIV). LEC's 200 MW 
steam generating station could supply power:to only 4 of its 
12 members (Art. I, Sec. 7; Art. II; Exh. A). Any capacity 
excess to the four selected distributor cooperatives must be 
sold to the Companies (Art. VI, Sec. 1), thus prohibiting 
such sale to the Cities or Dow as contemplated by the LEC 
Pool Agreement. All power and energy required by the four 
members in excess of LEC's station would be supplied ex- 
clusively by the Companies (Art. II). This would accomplish 
the following:| (i) prevent LEC from expanding its plant to 
serve its members' load; (ii) eliminate the coordination of 
additional LEC; generating units with other members of the 
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LEC Pool; and (iii) remove the LEC member cooperative 

market from the pool operations, including potential sales by 
the Cities into this market. .The proposed agreement also 
would give the three companies collectively the exclusive 
right to transmit LEC power and energy to the member coopera- 
tives, and to allocate that business among themselves. 

8. It would appear that this collective action may 
violate the antitrust laws in many ways. The Companies appear 
to combine or conspire in restraint of trade to force a halt to 
LEC's development; to expand or obtain monopolies in trans- 
mission and generation; to obtain captive markets which they 
would allocate among themselves on an exclusive basis; and, 
among other things, to destroy an advantageous [pool agreement 
of the Cities and Dow. 

9. The proposal of July 17, 1969 was not accepted 
but became the basis for continued negotiations between the 
three companies acting collectively, LEC, and the REA 
Administrator. Evidently, relying upon the July 17th proposal, 
the Administrator has withheld from LEC the funds necessary to 
construct LEC's transmission system. LEC evidently felt 

- constrained to continue negotiations because construction of 
its generating station was already underway, and the station 
will be useless, and the REA generation loan funds will be 
jeopardized, unless arrangements are made for transmitting 
this generation. The Cities, unwilling to do business on the 
basis proposed by the Companies, have not participated in any 
negotiations with the Companies. The negotiations continued 
for over a year. Throughout the negotiations the three com- 
panies have acted in concert in support of their proposals and 
demands, as though they were a single entity, and there has 
been no competition between the three companies. in respect 

to any aspect of LEC or pool business. Meanwhile, so much 
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time has expired in negotiations that, wese the REA 
Administrator to release the transmission funds, it is 

doubtful that the transmission. system could be constructed 

and completed by the time of commercial operation of the 

LEC generating station. LEC has thus been rendered practically 
defenseless. 


10. The three companies presented their latest 
proposal on August 10, 1970. There are a number of individual 
changes, but the overall format remains generally the same 
as the July 17, 1969 proposal. The minimum term ends in 
1982 -(Art. XII). Some rates and charges have been reduced. 
The agreement would provide that the Companies would take 
over LEC's sale to Dow of secondary energy during a four- 
year period, and they would sell such energy directly to 
Dow during hours when LEC's 200 MW generating station is 
operating and would otherwise be capable of supplying such 
secondary energy (Art. IX, Sec. 9.3). All the other ob- 
noxious features noted in paragraphs 4 and 7 above remain, 
with the exception that there has been eliminated the re- 
quirement that LEC indemnify the three companies for any 
damages resulting from liability for causing the extinction 
of the LEC pool agreement. 


ll. ‘The Companies are also proposing separate 
arrangements with each of the Cities, and Dow, under which 
some of the first four-year pool economic benefits would be 
obtained by these Cities, but only at the price of the ex- 
tinction of the long-term pool and coordination arrangement. 
Since this arrangement is of separate and substantial value 
to the Cities, they cannot consider hese proposals 
as satisfactory alternatives to the pool. 


1 / The statement by NRECA that "the pooling arrangement 

. « « will, to a major degree be honored by the Companies" 
is incorrect (Appendix A, p. 10). This can be explained by 
the fact that NRECA's spokesman had not seen a copy of the 
proposal (id. page 9). 
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12. The participation of Middle South 


October 9, 1970 


Utilities 


Inc. in this apparent combination or conspiracy, as well 
as its individual actions, appear to be inconsistent with 


and v. 
1935. 
take. immediate steps to bring these actions to 


13. Accordingly, it is necessary that 


vjoyate the Public Utilities Holding Company Act of 
Under these circumstances, the Commission must 
a halt. 


the Commission 


Staff be directed to initiate a thorough investigation into 
the activities of Middle South and its subsidiaries vis-a-vis 


these matters, and we would recommend that they; 
produce immediately all relevant documents. In 


be required t to 
this connection 


it would be desirable that the Staff call a conference of 


affected parties as an aid to its investigation 


and to explore 


the possibility that Middle South will voluntarily cease and 


desist from its improper activities. | 


14. It is requested that, pending the 


investigation 


and conference, the Commission withhold action on pending 
matters in which the Commissions proposed action may need 
to reflect its conclusions on the activities which are dis- 


closed in this letter. 


15. 


These current matters include LPSL' Ss current 


application authority to issue $20,000,000 of bonds and 


70,000 shares of preferred stock, approximately) 


$7,000,000. 


Louisiana Power & Light Company, No. 70-4921, HCA Release 


16840 . 


These funds are to be used for the construction of 


facilities in Louisiana and this construction program reflects 


2 / SEC v. New England E. SEC v. New England Electric System, 384 U. Hs 176 (1966) 


SEC _v. New England Electric System, 390 U. 


$. 270 (1968) 


Municipal Electric Ass'n of Mass. v. SEC, 413 F.2d 1052 


(D.c. Cir. 1969) 


Municipal Electric Ass'n of Mass. v. SEC, 4u4 F.2d 1206 


(D.C. Cir. 1969) 
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and conforms to LP&L's improper actions discussed above. 
The way in which LP&L's transmission and generating 
facilities are constructed further the apparently unlawful 
objectives involved. Therefore, the financing cannot be 
approved unless conditioned upon the cessation of the 
apparently unlawful actions and the establishment of a 
program which will rectify the damage which has already 
been done. Unless Middle South will consent to such 
condition, obviously the application will have to be set 
down for hearing on this matter, and the Cities hereby so 
request. 


16. There is also pending action on an application 
by Middle South to acquire all the outstanding common and 
preferred stock of Arkansas-Missouri Power Company ("Ark-Mo"). 
Re Middle South Utilities Inc., SEC 70-4757, Administrative 
Proceeding 3-2004. That case involves issues similar to the 
current Louisiana controversy. Ark-Mo, a relatively small 
electric (and gas) utility, like the Cities is geographically 
close to a subsidiary of Middle South, i.e., Arkansas Power & 
Light Company ("AP&L"). Middle South is interconnected to 
Ark-Mo through AP&L and to Plaquemine through LP&L. -The testi- 
mony shows that Middle South operates a power pool for its sub- 
sidiaries and Ark-Mo can only obtain participation in this power 
pool, and the attendant economies, by affiliating into Middle 
South. Thus the expansion of Middle South's monopoly power will 
be enhanced by the acquisition of Ark-Mo, and Middle South's 
ability to extinguish the LEC pool will be enhanced. The 
more electric utility facilities that a holding company 
embraces within' its own family, the more independent it 
becomes relative to other electric utilities; the larger its 
internal pool, the less need it has for pooling arrangements 
with others. Given the economies of scale in the electric 
utility industry, this places the abutting, smaller, independent 
utility in a deteriorating economic situation. Moreover, for 
the Commission to approve the expansion of Middle South under 
the current circumstances would be to encourage Middle South's 
predatory actions in Louisiana. Accordingly, the Commission 
cannot allow further expansion of Middle South unless it 
conditions such expansion so as to protect the smaller utilities 
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which are interconnected with or otherwise affected by 
Middle South. If Middle South will not consent to such 
condition, hearings must be reopened to take evidence 
concerning the Louisiana activities, and it would be 
appropriate that this be consolidated for hearing with 
LP&L's application (Par. 15 above) and all other pending 
Middle South matters. 


In light of the foregoing, and the requests con- 
tained herein, it is urged that the Commission take such 
action as is deemed by it to be appropriate. 


Very truly yours, - 


Attorney for the Cities of 
Lafayette and Plaquemine, 
Louisiana 


GS/njz 

cc: Mr. Gordon M. Grant, Secretary, FPC 
Mr. David A. Hamil, Administrator, REA 
Middle South Utilities, Inc. 
Louisiana Power & Light Company 
Gulf States Utilities Company 
Central Louisiana Electric Company 
Louisiana Electric Cooperative, Inc. 
Cahill, Gordon, Sonnett, Reindel & Ohl 
Arkansas-Missouri Power Company 


ees 24 ; APPENDIX A 
STATEMENT OF NATIONAL RURAL 
ELECTRIC COOPERATIVE ASSOCIATION 
BEFORE SUBCOMMITTEE ON ANTI-TRUST 
& MONOPOLY, COMMITTEE ON. THE. JUDICIARY 
U.S. SENATE June 10, 1970 
Mr. Chairman & Members of The Subcommittee 
My name is Charles A. Ecbrns on, Jr. Iam Staff Counsel To EES 
General Manager of the National Rural Electric Cooperative Association 
(NRECA). NRECA is the national service organization of REA financed 
electric systems; which now provide central station electric service to 
some 24 million people in 46 se. These systems eve constructed 
44% of all clectric distribution lines in the country to serve 8% of its 
etectric ras Wie representing about 5% of industry sales. Theis 
facilities are spread across 2,578 of the nation's 3,072 counties. More 
than 94% of all'REA financed electric ave § tmembers of NRECA. Such 
7 membership is entirely voluntary. 
Rural electric systems generate only 22% of their total whole- 
sale energy requirements. Most of the remainder is purchased from 
a investor owned power companies (32%) and from Federal wholesale power 
merketing agencies such as TVA, the Bonneville owe fareniserstion 
: and &s Bureau of Reclamation (39%). 2 
: The investor owned power companies sell electricity not only at 


wholesale to the cooperatives, but also, of course, at retail to their own 


ultimate consumers. They are, therefore, in many cases, competing at 


retail with the same rural electric systems to which they sell energy at 


wholesale. 
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operating ere Therefore, ‘if the companies can maintain the whole- 
sale rate to cooperatives at a high eres or if they A impose restrictive 
conditions on its availability, nae as limiting its. us x to serve oes loads 
or charging a higher wholesale rate for such of it as is) used by the - 


cooperative to serve large loads, the companies can place the cooperatives 


under intense economic pressure, pirate their consumers and invade the 


territories in which they provide service. Some companies have, by 


such means, abused their dominant industry position in what has been 


an apparent effort to drive the cooperatives out of business, and, thereby 
: | 


i 
1 


achieve an even greater degree of dominance. Other companies have 


engaged in similar territorial and customer pirating tactics wholly aside 
ics 
from any wholesale power supply relationship. | 


Historically, the answer to this type of company imposed economic 
oppression has been construction by the cooperatives of their own 
generating plants and transmission lines financed with REA loans; so 
called G-T systems. The G-T phase has traditionally been the most 
bitterly contested and controversial aspect of the REA program; apparently 
because it is the vehicle by which the cooperatives achieve ‘economic 


independence. 


This independence rests not so much on actual construction of 
REA financed G-T plants, which constitute only 1.3% of the industry's total 
. . eS = 5 é 
installed capacity, but rather upon knowledge by the power companies that 
. | 
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loans for this purpose are available and will be ‘approved by REA unless’ 


the distributicn cooperatives are able to obtain wholesale energy from 
altcrnate Sources at reasonable rates and upon equitable terms and’ 
conditions. 

For their part, those companies which hoe traditionally taken 
a “hard line" toward the cooperatives, have counter-attacked nentect 
the G-T with every conceivable means. These efforts by the companies 
against REA financed generation and transmission are exerted individually, 3 

“in concert with other companies and sometimes in concert with other 
businesses. They involve legal, political, legislative and public relations 
activity at 2ll levels; local, state and national. One of the most recent 

' outstanding examples of concerted company activity against REA financed 
generation and transmission involves Louisiana Electric Cooperative (LEC). 
LEC is a cooperative corporation organized in Louisiana for the purpose 
of generating electricity in wholesale quanities and transmitting it to 
REA financed distribution cooperatives. 

On September 12, 1964, the REA Administrator approved a $56.5 
million loan to LEC for construction of a 200,000 Kw. generating station 
and 1,611 miles of transmission line; by which LEC was to provide lower 
cost wholesale energy supply for eight distribution cooperatives. The 
Administrator approved the loan to LEC not only because it would sears 
lower cost wholesale power than otherwise available, but also because 


the investor owned companies then providing such service were engaged 
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in pirating cooperative consumers, duplicating cooperative lines and 


building facilities to serve new loads which developed Eo territory previously 
served by the cooperatives. Prior to approving the G-T loan, the REA 
Administrator attempted to obtain agreement from the seamen to respect 
the integrity of enstosy served = the cooperatives. This, the companics 
refused. Bh " | | 

Two weeks after the Septenbes 12, 1964 LEC ee was approved, 
Central Lovisiana Electric Company, soon thereafter joined by Louisiana 
Power & Light Cones and Gulf States Utilities Compiny filed an action 


in the U.S. District Court for the Western District of Louisiana secking 


temporary and permanent injunctions against LEC and its agents, and 


against the REA Administrator, to prohibit any and all ections in effectuation 
of the loan. A Perapoesey injunction was issued by the District Court on 
November 18, 1964 (57. PUR3d 222, 236 F Supp271). After additional pro- 
tracted litigation, this injunction was reversed and dissolved by the Fifth 


Circuit Court of Appeals on January 13, 1966, the appeals court holding, 
| 


in accord with a long line of similar cases, that the plantiff companies 


! 
had-no standing to maintain the action. See 63 PUR3d 154, 354 Fed 859, 


The companies, however, petitioned the U.S. Supreme Court for a writ 


of certiorari which was denied on October 10, 1966 (385 ‘us 815, 87S Ct. 34). 


Sarl 
Meantime, beginning on September 30, 1964, the same group of 


companies: plus Southwestern Electric Power Company had jointly, and 
I 


. z lL 
simultaneously with the Federal action, sought an injunction from 
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the Louisiana Public Service Commission barring expenditure by LEC of any 
G-T loan funds until it had first obtained a certificate of convenience 
and necessity from the PSC. On September 25, 1967 the Louisiana PSC 
decided, after two sets of proceedings, that no such certificate was required 
(71_ PUR3d 247) and dismissed the case. This decision was appealed by the 
companies and affirmed on January 20, 1969 by the Supreme Court of 
Louisiana (78 PUR3d 209, 218 So 2d 592). 

The REA Administrator now seemed free to advance loan funds. 


However, the same company, Central Louisiana Electric Company, had, 


on October 17, 1968, filed a new complaint in the TiS. District Court for 


the Western District of Louisiane, asking for a new restraining order, 
which was granted on December 12, 1968 notwithstanding the prior re- 
versal of an essentially similar order by the 5th Circuit. Acting for REA, 
the Department of Justice then asked the 5th Circuit for either a dissolution 
of the new restraining order or 2 writ of prohibition. The temporary 
restraint was egain dissolved by the 5th Circuit; the Court holding this 
time that "granting of a further restraining order by the District Court 
would, in our view, be improvident". (C.A, 5 Order (No. 27097) 12-12-68. 
The Coreanes on December 23, 1968, asked thet 2 Justice of the U.S, 
Supreme Court stay the dissolution, On Deceapene’ 1969, Justice Fortas 
refused, and initial funds were advanced on tie loan which had originally 


been approved five years earlier. : 


Scven days thereafter, on December 31, 1968, attorneys for Gulf 
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States Utilities Company, one of the companies involved in the previous 
litigation, filed a derivative type action in Federal Court against Dixie 
Electric Membership Corporation, one of the gist-ibution cooperatives 
to be served by LEC, LEC itself, and the REA Administrator; claiming 
| 
to represent 2 group of the cooperative consumers end asserting that 
participation by Dixie in LEC was unlawful. The trial our dismissed 
this action, The 5th Circuit affirmed (K,O. Sibley et al v. REA et al 
419 F2d 384, 1969) and the U.S, Supreme Court denied certiorari on. 
June 1, 1970. ; : | 
Two months later, attorneys for a second one of the subject’ 


group of companies, Louisiana Power & Light Company, filed 2 second 


‘derivative type action; this time in the state courts of Louisiana against 


N,.E. Louisiana Power Cooperative and LEC, again asserting that 
participation by N.E. in LEC was unlawful. This action was removed 
to Federal court by the defendants where it still rests. The 5th Circuit, 


Iam advised, has suggested thet Judge Ben Dawkins, Jr. , Chief Judge 


; won 
of the Western District of Louisiana, who signed the two earlier temporary 


injunctions, not handle this case, , 
till another eee was filed by one of the same companies in 
: | 
December of 1968; this one against Jefferson Davis Electric Cooperative. 
by Gulf States Utilities Company in the state courts of Louisiana. Here, 


the company secks to have the courts rather than the Public, Service 
; . | 


Commission apply the Louisiana Public Service Commission statute to 
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REA financed systems, The Supreme. Court of Louisiana had previously, 
“$f will be recalled, held in several bse. that the PSC itself had no 
jurisdiction over the cooperatives (218 So 2d 592, 78 PUR3d 209) (72 PUR3d 
175; 205 So 2d 389 (1968) ). This case against Rettenson Davis Electric 
Cooperative was also dismissed by the trial court, and is on appeal be- 
fore the Supreme Court of Louisiana. -. 

During all of this litigation, and up until the past year, the same 
companies conducted an active lobbying campaign in the Congress against 
atoneiacion of G-T loan funds and in the state legislature against passage 

- of legislation which would grant the cooperatives legally protected service 
areas. 

They also engaged in a strong statewide public eelaGons campaign 
to discredit the REA program in the eyes of the public and more particularly 
to bestir public opinion against LEC. This campaign included radio, 
television, newsp2per and magazine advertising. 

Because of the long delay occasioned by the multitudinous litigation 
initiated by the investor owned power companies of Louisiana, the REA 


Administrator was prevented from advancing funds to LEC until December 


of 1969, more than five years after the loan was approved on September 12, 


1964, In January, 1970, a new Administrator, David A. Hamil, of Colorado 
assured the reins at REA. 


Mr. Hamil found himself faced with a most difficult situation with 
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. | 
respect to LEC, Rural power loads in Louisiana had grown. The 200, 000 


Kw. generating. station, originally capable of serving eight distribution 
| 


cooperatives, could now only supply four. The 356.5 million loan, originally 


| 
adequate to complete the Projects ‘had been eroded by inflation and the need 


for a heavier system to serve bigger loads. Mr. Hamil decided to continue 
advancing loan funds for the generating station, but not for building the 
cooperative transmission lines. He strongly urged LEC to negotiate for 
transmission service with the same companies which had kept it in court 


for five years ata cost to LEC of some $250,000. 


Thus, the companies and cooperatives first met in a negotiating 
“4 | 


session initiated by Mr. Hamil on July 24, 1969,” in New Orleans. At that 

| 
meeting the cooperatives were presented with a draft bontaact jointly 
proposed by and bearing the names of Central Louisiana Electric Company, 
Gulf States Utilities Company and Louisiana Power & Light Company, dated 


July 17, 1969. It was an extremely restrictive proposal which would have: 


(1) Prohibited LEC from serving any load except four 
of the original eight distribution cooperatives. 


(2) Prohibited LEC from providing any wholesale service 
to any municipal system, and required LEC to cancel 
previously executed pooling contracts with Dow Chemical 
Company and the Cities of Lafayette! & Plequemine; and to 
hold the companies harmless from. damages arising from 
such cancellation. he : 
(3) Required LEC to sell all surplus powez exclusively to 
the companies and buy from the companies exclusively all 
power needed to serve the four coops, above the plant 
capability. | : 


(4) Required LEC to use company transmission exclusively. 


(5) Granted the company an unqua lified privilege of 
+ of : . 
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legislation 
(6) Required the cooperatives to support territorial 


protection /vhich largely bencfited the companies, 

_ and gave the companies the right to cancel if such 
was not enacted at the Session of the legislature during 
which it was introduced. 


The parties ean eaeeereae on several occasions. The cooperatives 
were of the opinion that sence progress was being achieved, and on 
Decembcr 10, 1969, the companies presented a new contract proposal, 
Execpt for one minor improvement, the new proposal was in all major 
respects equally as restrictive as the first, and, in addition, expressly 
‘provided that if LEC ever constructed another generating unit, it would 
have to be at the site of the original unit (New Roads, La.) or at.another 
site acceptable to the companies, must be of a size agreed to by the 
companies and the companies would be granted a first pant on all 
excess energy. This proposal was also offered jointly by the same three 
companies. . 

Meantime another year had gone by and the legal and economic 
pressure on LEC continued. 

Although I have not seen a copy of it, lam advised that early in 
1970 REA itself prepared a draft contract which was approved by LEC 


and submitted to the companies. The three companies (Central Louisiana 


Electric Company, Gulf States Utilitics Company and Louisiana Power & 


Light Company) did not accept the REA draft, but countered with a third 


draft proposal of their own, dated April 28, 1970. . 
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Although substantial matters remain to be resolved, it now appears 


that the three power companies and LEC will reach agreement under a 


twelve year contract by which the twelve REA financed electric systems in 


Louisiana will purchase wholesale energy atarate only slightly higher than 


that which the cooperatives estimete would have been available, had they 
been allowed to build their own transmission system. Also, the pooling 


. | 
arrangement between LEC, Dow Chemical and the municipalities of Plaque- 


mine and Lafayette will, to a major degree be honored by the companies. 


The companies and LEC are jointly requesting the Louisiana Legislature 
to enact reasonably equitable territorial legislation which the companies 


claimed to be unconstitutional when originally propos ed in 1962 by the 


: 
cooperatives and the REA Administrator. 


Whereas this compromise will apparently be accepted by LEC 


and its member distribution cooperatives, such accepténce has been 


. achieved not pursuent to any voluntary act of the cooperative people, but 


4 


rather hes eventuated from five years of concerted and repeated legal 
| 


| and 
attack by the companies in the State and Federal courts/from the strongest 


type of concerted legislative and public relations offensive. Through this 
‘type of campaign, the three companies have achieved their son objective 
of preventing nonneaevon 23 a competing generation and transmission 

system in Louisiana. 


Even under the compromise arrangement, ell transmission service 


. i 
for LEC generating units will be provided by the compznies; thereby isolating 
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them. All surplus energy must be sold to the companies and all capacity 
required by LEC above its plant corey must be purchased from the 
companies. LEC will operate 2 captive plant. 

The facts surrounding LEG are not unique. Essentially similar 


adventures have beset REA financed G-T systems in Colorado,Mississippi, 


Indiane, Maryland, Virginie, and Alabama. In some cases the cooperative 


G-T system has been totally stopped by state commission or court action. 
In other cases, the G-T has been delayed but, aoneenicteas! completed. In 
all cases, the attack has come from the investor owned power companies 
‘which claim total capability to supply all present and earece needs for ; 
electricity. From this premise, which presently possesses somewhat 
i less than total credibility due to voltage reductions and brownouts, these 
companies proceed, by a route the logic of which escapes me, to the 
iconclesfor that no generation or transmission facilities which are not under 
their ownership should exist, 
| It is the position of NRECA that non-duplicative competition in 
the electric utility business is healthy and that affirmative efforts by the 
power companies, which control 76% of the nation's penenscion, to suppress 
competition ought to beidelcared unlawful if they are. not already so. 
. One mens of balancing the competitive scale between investor owned 
and other types of electric systems would be to give the consumer owned 


seement of the industry an effective weapon for counter attack, For instance, 
$4 y P 


Section 204 of the Federal Power Act requires FPC approval for the issuance 


. 
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by any jurisdictional electric system of any securities not subject to state 
. ~ | 


_vegulation. It has been frequently suggested that this| Section be amended 


to apply to all securities so issued, without regard to state regulation, 
and that it be further emended to expressly Brohibie any such issuance 
if in the view of FPC the facilities to be constructed would tend to create 
or continue a situation inconsistent with the anti-trust laws. 


Consumer owned electric systems, ox the Attorney General of 
| 


the U.S., given the privilege of intervening in such proceedings, could 
P 5 oO: f , 


_ then use this statutory declaration to bring about a more balanced 
fs 


- competitive picture in the industry. 


We very much appreciate this opportunity to express our views on 


these matters. 


APPENDIX B 


U. $. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION ___Lovisiana 30 Ravon 


THE WITHIN znvercomnection and Pooling 4 


Cities of Lafayette ‘and Plaguenine, LS The 
Dorr Chemical Comnony: and 7 


Coorerative, dated August 6, 1963 


SUBMITTED BY THE ABOVE DESIGNATED BORROWER PURSUANT TO THE 
TERMS OF THE LOAN CONTRACT, IS HEREBY APPROVED SOLELY FOR THE 
PURPOSES OF SUCH CONTRACT. 


DATED i / FOR THE ADMINISTRATOR 


BOY 19 1558 


i 


June 20, 1968 


INTERCONNECTION 
AND 


POOLING ” AGREEMENT 


THIS AGREEMENT made this _G day of es tate, 


1968 among the Cities of Lafayette, Lovisiana (hereinafter ie ea to 


as Lafayette) and Plaquemine, Louisiana (hereinafter referred to as 
Plaquemine) ; The Dow Chemical Company CO referred | to as Dow) 
a Delaware Corporation; and the Louisiana Electric cooperative (hereinafter 


referred to as LEC), a non-profit Louisiana Corporation. 


WITNESSETH: [ 


0.01 WHEREAS, Dow owns and operates an industrial plant ‘in 
the yicinity of Plaquemine, Lovisiana, which includes a large electric 
generating plant to supply steam and electricity SOE its operations; and 

0.02 WHEREAS, Lafayette and Plaquemine own and operate municipal 
electric systems, including electrical generating facilities: and 

0.03 — WHEREAS, LEC is a federated cooperstive, the members: of 
which are electric distribution cooperatives, ‘and plans to build, own and 


operate electrical generating and transmission facilities! ‘to supply the 


power requirements of its members; and 


0.04 WHEREAS, LEC's electric transmission system will traverse 
territory in close proximity to the electrical generating facilities of 


the Parties to this Agreemens; and 
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- 0.05 WHEREAS, the other Parties to this Agreement now own 


or intend to construct and own transmission substations and lines which 
will permit interconnection with LEC; and 

0.06 WHEREAS, the generating facilities of the individual 

. Parties will not at all times be required for supplying their respective 

requirements; and 

0.07 WHEREAS, all parties to this Agreement can effect 
economies in investment and operating costs by operating their respective 
systems and facilities in a coordinated manner . 

NOW, THEREFORE, in consideration of the mutual understandings 


herein contained, the parties agree as follows: 


ARTICLE I: OBJECTIVES 

1.01 The objectives of this Agreement are to promote and 
encourage coordination in the planning and the operation of the systems 
of the Parties to the maximum practical extent, and to provide a means 
whereby the Parties may ‘realize and share in the area benefits which 
can be obtained by such coordination of planning and operation. 

ARTICLE II: DEFINITIONS 

For the purposes of this Agreement, the following definitions 
shall apply: 

2.01 ; Power Supplier shall mean any properly organized body 

fs marenkouce and operates electrical generating facilities for service 


to the public or to its members. 
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2.02 Party shall mean any Power Supplier that is a signatory 


to this Agreement, and Dow. 


2.03 Capacity shall mean the kilowatt availability or output 
capacity of . an electrical generating plant or interconnected system of 


generating plants. 


2.04 Energy shall mean usable kilowatt hours from an electrical 


- generating plant or interconnected system of generating) plants. 
o | 


2.05 Firm Power shall mean Capacity and Energy which is intended 


to be continuously available. ; ; 


2.06 Surplus Power shall mean Capacity and Energy on a Party's 


electrical generating system which is in excess of its Annual System Demand 


‘and Reserve Capacity Obligation and which is available for sale or is sold 


« 


, to one or more Parties on the basis that it is to be onimesy available 
» | 


for a specified period bet without the Seller assuming any Reserve Capacity © 
Obligation with respect thereto. 
2.07 Secondary Energy shall mean Energy from generating capacity 
. | 
not otherwise being utilized to generate Energy, and which is made available 


for a specified period on the basis that it can be interrupted instantaneously 


under the circumstances authorized by this Agreement. 
2.08 Economy Energy shall mean Energy from generating capacity 
of a Party not otherwise being utilized which is made available to another 
party for the purpose of replacing, and to the extent that it does replace, 
cenerec oS Capacity of the PEREOE Party. The purpore of Economy Energy 


pranaicees is to enable the purchasing Party to realize ee by renecine 


or avoiding high cost generation from its own generating units. 


# 
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2.09 Emergency Outage shall mean any unanticipated, 


unscheduled breakdown in the availability of generating or transmission 


facilities. 


2.10 Emergency Energy shall mean energy which is supplied 


by one Party to another Party as a result of an Emergency Outage affecting 
the ability of such other Party to carry fusitoads: 

2.11 Scheduled Outage shall mean any shutdown of: generating 
or transmission facilities for maintenance or testing purposes, which is 
scheduled in advance and coordinated by the Operating Committee. 

2.12 Scheduled Outage Energy shall mean energy which is supplied 
by one Party to another Party as a result of a Scheduled Outage. 

2.13 System Demand of a Party shall mean the number of kilowatts 
equal to the net number of kilowatt hours required in any clock hour (after 
deducting the receipts of! Secondary Energy and Firm Power during such hour) 
for the supply of Energy to the Pancyekoons system load, including system 
losses and Firm Power sold to others but excluding station use and Surplus 
Power deliveries to another Party. In the case of Dow, the System Demand 
shall be the amount obtained as above provided, divided by (14R), where R 
equals the Réserve Capacity.Obligation of Dow as percent of load divided 
by 100 if Dow's Reserve Capacity Obligation was fulfilled on an interruptible 
basis during such hour. ; 

2.14 Monthly System Demand of a Party shall mean’ its highest 
System Demand occuring during a calendar month. 

2.15 Annual System Demand of a Party shall mean its highest 


Monthly System Demand occuring during a calendar year. 
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2.16 Generating Capacity of a Party shall mean its demonstrated . 

four (4) hour sustained power output in kilowatts at the time the 

integrated peak demand on the conbined systems of all Parties occurs during 

a calendar year, less’ the power (kilowatts) required to operate the 

auxiliaries of the unit or units included in the four 4) hour rating of 

capability. Purchased Surplus Power shall be iacludediiin the total of the 


Generating Capacity of the Purchasing Party. 


2.17 Reserve Capacity of a Party shall mean che excess in 
kilowatts of such Party's Generating Capacity over the sum of such Party's 
Annual System Demand and the Surplus Power Committed to other Parties. 

2.18 Reserve Capacity Obligation of a Party shall be 15% of 
its Annual System Demand or such other amount as the Parties shall from 
time to time agree. In the case of Dow, that part of its Generating Capacity 
serving certain predaecion loads which Dow can and will drop instantanteously 
when required for pool reliability purposes (hereinafter referred to as 
"Interruptible Loads"), shall be considered as available to meet its- 
reserve Capacity Obligation. , 

2.19 Spinning Reserve of a Party shall mean that part of a 
Party's Generating Capacity which is unloaded and Poeetine in synchronization 
with the interconnected systems of the Parties and whi¢h, in the event of an 
emergency outage, is capable of promptly picking up load in an amount not 
less than such Party's Spinning Reserve Obligation, together with that part 


of its Generating Capacity which is loaded as a result jof sales of Secondary 


. 


Energy. to Dow. 
In the case of Dow, that part of Dow's Generating Capacity serving 


\ 
Interruptible Loads shall be considered as available to meet its Spinning 


Reserve Obligation, 


, 


2.20 Spinning Reserve Obligation of a Party shall mean the 
amount of Spinning Reserve such Party is obligated to maintain in 4 
accordance with the fer cortons of the Operating Committee. No Party 
shall be obligated to supply more Spinning Reserve than the amount of 


its Reserve Capacity Obligation. 
2.21 System Capacity Responsibility of a Party shall mean 
-the Generating Capacity required to meet the sum of a Party's Annual 
eyeten Demand, its Surplus Power cemented to other Parties, and its 


Reserve Capacity Obligation. 


2.22 Transmission Capacity shall mean the amount of power 


(kilowatts) that can be effectively moved from one point to another 
point over a circuit. 

2.23 Wheeling shall mean the use of the transmission system 
of any of the Parties for the morons of energy from the precen of one 


Party to the system of another Party. 


ARTICLE Tit: FACILITIES TO BE PROVIDED 
3.01 The points of interconnection between the Parties and 
the equipment and facilities to be installed by them are set forth in 
the Facilities Schedules attached hereto and made a part hereof. The 
respective Peres shall install such facilities with all reasonable 
dispatch, and installation shell be so coordinated that the facilities 


of Lafayette, Plaqcemine and Dow shall be completed no later than the 


completion of LEC's transmission facilities. 
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3.02 It is recognized that from time to time changes will 
be required in the Facilities Schedule in order to meet the intent and 
requirements of this Morseman Such changes will be accomplished by 
amending the Facilities Schedule or by adding new schedules, subject to 
concurrence of the Parties. 

3.03 Subject to pesscnsDec nace and compliance with other 
reasonable rules of the affected Darcy authorized employees and agents 
of any of the Parties shall have the Pate of access, ingress and egress 
to the property of a Party at all reasonable times for the purpose of 
installing, testing, inspecting, repairing, replacing on removing equipment 


| 
as provided for in this Agreement or as may be necessary to comply with the 


objective of this Agreement. 
Rea | 


ARTICLE IV: SERVICE RESPONSIBILITIES 

4.01 Each Party shall maintain at all times sufficient Generating 
Capacity to meet its System Capacity Responsibility. The required amoynts 
of. such Generating Capacity shall be maintained by additions, as necessary, 
to the Party's gen erating facilities er by the purchase of Supls Power. 
The Parties shall jointly plan and ccordinate the adaition of peneracine 
and transmission facilicies to the pool system in an optimum manner, It 
ellcontennianes that when a Party agrees in accordance with such joint plans 
to install additional eee capacity which will make available quantities 
of Surplus Power, the Parties shall enter into supplementary Sere CUeNL SS for 


the purchase and sale of blocks of such iseroies Power for the periods in 


which they are expected to be available. 
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4.02 The Pool Dispatcher shall have overall responsibility 
for coordination of the operation of the interconnected systems of the 
Parties under the direction of the Operating Committee. LEC's dispatcher 
shall serve as the Pool Dispatcher. 

4.03 Exch Party shall exercise due diligence, reasonable care 
and foresight to carry out its obligations anton this Agreement, but shall 
not be considered to have failed in said obligations by reason of service 
interruptions or curtailments or other inability to furnish service 
occasioned by an Uncontrollable Force, as hereinafter defined, Such service 
interruptions and curtailments or inability to furnish service shall not 
constitute a breach of this Agreement. 


4.04 The aggregate amounts of Spinning Reserve to be maintained 


at any time to meet the requirements for the pool and the contribution of 


each Party thereto shall be as determined by the Operating Committee, subject 
to the limitations hereinabove set forth. 

4.05 In case of an emergency, any Party, upon direction of the 
Pool Dispatcher, shall supply Emergency Energy to another Party up to the 
full extent of its available generating capacity, including both hot and 
cold standby generating units. The duration of the emergency shall be the 
time necessary to complete the necessary repairs and/or replacement in.an 
expeditious manner. The Party suffering an emergency outage shall utilize 


its own generating facilities to the extent available to replace generating 


capacity out of service due to the emergency. 


De ee ee te ete eee 


4.06 If it appears that a Party's emergency outage will 
continue for an extended period of time; the Pool Dispatcher shall 
schedule the startup of sufficient qvadtable generat ing facilities in 
the Pool, in the order of greatest economy, to enable the interconnected 
facilities to serve all their loads. Should this result in one or more 
Parties carrying a creepoport Tones burden, the Ope rating Committee may 


recommend, and the Parties shall make, HERES ONS contribution, in order 


to remedy such disproportion. ; . 
4.07 Any Party, at the direction of the Pool Dispatcher, 

shall supply Scheduled Outage Energy to anocner Party up to the full 

extend of its “available Generating Capacity, except that esac to 

meet its Spinning Reserve Obli gation, BEES that the responssbaiticy 

of Scones Scheduled Outage Energy shall be so allocated as to minimize 


interruptions or curtailments of loads. Schedules of outages shall be 


’ prearranged with the Pool Dispatcher in a manner set forth by the Operating 


Committee. 


4.08 In the interest of optimum pool economy, each Party shall 
. | 
endeavor to purchase and use energy available on the systems of the other 


| 
Parties to the extent it can economically utilize such energy, and each 


’ Party having unused capacity at any time which is available for generating 
energy shall produce and sell such energy when desired by another Party. 
Unless oth:rwise agreed by the Parties, all sales of Capacity and/or Energy 


between Parties shall be of the classes defined in this Agreement. 
4.09 Dow agrees to purchase all tendered Secondary Energy which, 
| 


in its judgment, it can use to its economic advantage and the other Parties 
| 


shall tender to Dow all Secondary Energy available on their respective systems. 


In the last quarter of each calendar year, the Operating Conmittee shall 


develop as closely as possible agreed schedules of deliver. of Secondary 
A wery 
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4.10 The systems of the Parties shall be operated on a 
continuously interconnected basis under normal system conditions, and the 
Parties shall cooperate in keeping the frequency of the interconnected 
systems of the Parties at’ 60 cycles per second as closely as is practicable, 
in keeping the interchange of energy between the systems of the Parties as 
closely as is practicable’ to the scheduled amounts, and in maintaining 
mutually satisfactory voltage Levels. Each Party shall be responsible 
for meeting the volt-ampere reaétive requirements of its system but 
volt~amperes reactive current may be gevercheneed between systems from 
time-to-time, subject to agreement between eechoneres representatives of 
the Parties, when benefit! to one system may be gained thereby without 
causing hardship to another system. ° 
-4.11 The eens of the Parties .shall normally be so designed, 
maintained and operated as to minimize, in accordance with good practice, 


the likelihood of a disturbance originating in the system of one Party 


causing impairment to the service of the system of any other Party or of 


any other system with which the systems of the Parties are interconnected. 


4.12 It is recognized that unintentional flows of energy between © 
Pvercommecced systems will cccur because of the impossibility of continuously 
controlling generation to exactly equal the load. Therefore, it shall be the 
responsibility of each Party to maintain the net energy flowing into and out 
of its system during each hour so that deliveries are, as nearly as practicable, 
equal to the net scheduled amount. The difference between the net scheduled 
deliveries and.the actual net deliveries shall be balanced out in kind in 


accordance with principles and practices established by the Operating Committee. 


-l1- 


i 


4.13 In the event that a Party's projected System Demands 
indicate that it will be unable to meet its Reserve Capacity Obligation, 


such Party shall immediately arrange for the purchase of Surplus Power 

or Firm Power in an amount sufficient to enable it to fulfill its Reserve 

Capacity Obligation. | 
4.14 To assure that there will be an pdeqcacebanouns of Spinning 

Reserve on the systems of the Parties, the Pool Dispatcher is designated 

as the Spinning Reserve Coordinater, and shall be responsible, under the 


direction of the Operating Committee, for designating the) extent and manner 


of maintaining adequate Spinning Reserve at all times. 


4.15 The Parties shall install, operate and maintain, or cause 


to be installed, operated and maintained, on their respective systems, 
| 
Saint S 
-Such equipment as may be required to afford a coordinated | communication 
system between the dispatchers of the Parties and the Pool Dispatcher. 


The respective obligations of the Parties with respect to such facilities 


are set forth in the Facilities Schedule. 
; 
| 


ARTICLE V: ORGANIZATION OF OPERATING COMMITTEE 


5.01 The coordination of all power pool operations and activities 
Shall be carried on under the direction of an Cnesacine Ccumiteee. 
5.02 The Operating Committee shall consist of |a representative 
of each of the Parties, designated by such party aotres authorized 
representative on such Committee. Each Party shall also designate an aiternate 
* who may substitute for the representative in his absence. 
5.03 Each Party shall evidence appointments tq the Operating 
Committee by written notice to the other Parties hereto and by similar 


notice any Party may at any time change its representative or alternate 


on such Conmittee. 
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5.04 Each member of the above Committee shall have the option 
of inviting another member of his Cnenniation or others, as his advisors 
to attend meetings of the Committee. 

$.05 The expenses of each member of the above Committee and 
of his advisors shall be borne by the Party he represents, 

5.06 Expenses incurred by .tthe Operating Committee in addition 
to those hereinabove mentioned shall, wNosevoticcutioe agreed, be shared 
by dividing 20% of the year's oaeeae mectis between the Parties, and 
dividing 80% among the Parties in that pzrsportion which each Party's Annual 
System Demand bears to the sum of the Annual System Demands of all Parties. 
LEC shall make arenes in connection with such expenses and shall bill 
the Parties for their soeenicc shares. 

5.07 The Operating Committee shall select annually one of its 
members to act as Chairman, it being the intent that the office of Chairman 
be rotated. Another member shall act as secretary. £ 

$.08 Minutes of all Committee meerings shall be kept by the 
Secretary and copies thereof furnished promptly to each Party. 

5.09 The Operating Committee may by unanimous action adopt or 
amend its own rules of procedur2. Such rules may provide for action on 
nr cecetbed matters or classes of matters by majority vote. The Operating 
Committee shall take no action inconsistent with the provisions of this 


Agreement. 


ARTICLE VI: DI'PIES OF THE OPERATING COMMITTEE 


- 6,01 The Operating Committee shall develop and follow and also 


recommend to the Parties such uniform practices, rules, and procedures as 


may be required to coordinate the planning and operations of the systems of 


the Parties so as to optimize econcmy operations and reliability of service. 
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- 6.02 The Operating Committe shall hold regularly scheduled meetings 
at least twice annually following the summer and winter peak load periods of 
the Parties and at other times upon call of the Chairman oF any member. At 
lease five (5) days' written notice shall be given to each member of the 
Operating Commiteee of any meeting of such Committee, whenever possible. 


6.03 The Operating Committee periodically shall] review the System 


Demand and Generating Capacity Ponccests of the Parties. Each Party shall 
supply to the members of the Operating Committee, at least one month in advance 
of the regularly scheduled semiannual monniine of the Connittee, its Monthly 
System Demand and Generating Capacity forecast, in such form as the Operating 
Committee may specify, for a period of at least five years in advance or for 
such other period in advance as the Operating Committee may specify. 

6.04 The Operating Committee shall estimate the System Capacity 
Responsibility for each Party for a period of five years in advance and, if 
in the light of experienced loads or if otherwise appropriate, shall revise 
such estimate prior to the summer peak load each soni In estimating System 
Capacity Responsibility, forecasted system demand shall be based on the best 
available information. i 

6.05 The Operating Committee shall estimate the Generating 
Capacity of each Party as of the effective date of this Agreement and as 
often thereafter as any substantial change may neste. The Operating 


Committee also shall review each Party's Generating Capacity at least 
| 


semiannually, and at any other time upon the written request of a Party, 


and any appropriate changes resulting from such review shall be made. 
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6.06 The Operating Committee will arrange for or conduct such 
transmission network studies of the systems of the Parties as may be 
required to (a) determine the effect of planned additional generating units 
and the effect of planned additional transmission an¢ interconnection 
facilities, (b) furnish data for studies on the aaee efficient utilization 
of all generating capacity in the combined systems, and (c) perform its 


other duties hereunder. 


6.07. In making such studies, the Operating Committee shall 


give consideration to the size and anticipated rate of growth of each 


Party's load, the size of each Party's largest generating unit, the Reserve 
Capacity of each Party, the possibilities of equitable staggering of future 
investments by the Parties in generating and transmission facilities, and 
other relevant factors, 

6.08 The Operating Committee shall coordinate the maintenance 
schedules of the Parties so as to maintain at all times an adequate amount 
of operable generating capacity on the combined system, Any Party requiring 
Scheduled Outage Energy shall follow the schedules and procedures prescribed 
by the Operating Committee for obtaining such energy. 

6.09 The Operating Committee shall recommend procedures to be 
followed by the Parties in restoring the Spinning Reserves of the interconnected 
systems in the event of a large gencrator failure or other comparable contingency. 
Such procedures shall be reviewed periodically by the Operating Committee. 

6.10 The Operating Committee shall collect and process statistical 
data, operating data and other information which it believes will be of 
assistance to the Parties. 

6.11 The Operating Committee also shall perform such other duties 


as may be prescribed by the Parties. 
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ARTICLE VII: METERING 
7.01 All metering equipment required for recording the interchanges 


or deliveries of power and energy between the systems of the Parties shall be 


maintained by the Party owning such metering equipment, in accordance with 


good practice in the industry. 


7.02 Should any such metering equipment at any time fail to 


register, or should the registration thereof be so erratic as to be meaningless 
or unreliable, the power and energy delivered shall be determined from the 
best information available. j y : 

7.03 Meters owned by the Parties acipomace of interconnection with 
each other shall be tested and inspected semiannually. The meter shall be 
inspected and tested within 60 days after installation and after a change of 
instrument transformers, The owner of the meter shall bear the expense of 
the meter test and inspection, Additional tests and inspection of meters shall 


be.made whenever reasonably requested "350 anorter party, such requesting Party 
to bear the expense of the additional tests and inspection when fhe meter is 
found to be in error by one percent or less. The Party owning the meter shall 
give reasonable advance notice of all tests and inspections so that representa- 
tives of the other party may be present, If any test or inspection of a meter 
shows it to be inaccurate by more than one percent fast or slow, an adjustment: 
in deliveries shall be made during the following month to adjust for amounts 

by which the meters were shown to have been in error for thé preceding period 
of inaccuracy. If the period of inaccuracy is not enown! it shall be assumed 
to be presents the interval since the last preceding test. The meter or other 


equipment found to be inaccurate or defective shall be promptly repaired, 
| 


adjusted or replaced. 
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7.04 It is recognized by the Parties that power and energy will 
be Pancernee with power and energy from generating facilities owned by 
others, and each party may have eaNerconmeccion and exchange agreements 
with other power systems. Accordingly, the flow of power and energy 


between the systems of the Parties and the interconnected systems of others 


will in part be controlled by the physical and electrical characteristics 


of such systems, and power and energy purchased, sold or exchanged under 
this Agrement may flow through any or all of such interconnected systems. 
In order to account for the power and energy purchased, sold or exchanged 
under this Agreement the Parties shall, by mutual agreement, from time to 
time, determine inethods and take appropriate action to establish accounting 
and operating procedures to be followed in calculating the. amounts of power 
and nants delivered and received by eect 

7.05 It is recognized that the flow of electric power and energy 
between the interconnected systems of the parties hereto will not be completely 
within the control of the parties, but will in part be controlled by the 
electrical characteristics of rock systems and the manner in which they 
are operated. It is further recognized that by reason of such characteristics 
and operations, the delivery of electric power and energy may nas from 
scheduled deliveries, and that power and energy may be exchanged naverencly: 
The. parties shall operate their generation, transmission and related facilities 
in such manner, consistent with their other power commitments as to follow as 
closely as practicable to the scheduled delivery and receipt of electric power 
and energy, bec the inadvertent delivery of power and energy in excess of or 
less than the amounts scheduled shall not constitute a breachof‘this Agreement. 
Such inadvertent deviations from schedule shall be balanced off by the Parties 
a@s soon as practicable in the airoraca deliveries and receipts. of power and 


and under load conditions reasonably comparable to those existing at 


o3 
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the time said inadvertent deviations occured. No charge shall be made by 


either Party for inadvertent deliveries or for power and energy delivered 


to balance off the same, 


‘ ARTICLE VIIT: RECORDS ! 

8.01 The’ Parties shail keep such log sheets and other records 
specified by the Operating Conmittee as may be needed to afford a clear 
history of the various movements of power and energy between the systems 
of the Parties involved, The seieroatis of all records shall be open to 
inspection by representatives of the Parties concerned endlby the Operating 
Committee, 

8.02 Each Party shall furnish to the Operating Comimieces 
appropriate data from meter registrations and from other sources on such 
time bases as are determined by the Operating Committee when such data is 
needed for penclencnest special tests, operating records, or for other 
purposes consistent with the objectives hereof, As promptly as practicable 
after the end of each month, each Party shall render to the other Parties 
statements setting forth appropriate data from meter registrations and other . 
sources in such detail and with such segregation as may be needed for operating 


| 
records and for settlements hereunder. 


ARTICLE IX: BILLINGS AND PAYMENTS 


9.01 All charges for power and energy shall be as set forth in 


the Service Schedule which is attached hereto and hereby made a part of 


this Agreement. 
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9.02 All bills for services supplied pursuant to this Agreement 
shall be rendered monthly by the supplying Party to the purchasing Party, 
not later than fifteen (15) days after the end of the period to which such 
bills are applicable. Unless otherwise agreed upon by the Operating Committee, 
such periods shali be from 12:01 A.M. of the first day of one month to 12:01 A.M. 


of the first day of the succeeding month. Bills shall be due and payable within 


fifteen (15) days from the date such bills are rendered and payment of net 


amounts shall be made when due. 


ARTICLE X: UNCONTROLLABLE FORCE: 

10.01 A Party hereto shall not be considered to be in default in 
respect of any obligation hereunder if prevented from fulfilling such obligation 
by shenee of uncontrollable forces. The term Uncontrollable Forces shall be 
deemed for the purpose hereof to mean storm, flood, lightning, earthquake, 
fire, explosion, failure of facilities not due to lack of proper care of 
maintenance, civil eee ren labor disturbance, sabotage, war, national 
emergency, restraint by court or public authority, or other causes beyond the 
mates. of the Party affected, which such Party could not reasonably have been 
expected to avoid by exercise of due diligence and foresight. ‘Any Party 
unable to fulfill any obligation by reason of an Uncontrollable Force shall 


exercise due diligence to remove such disability with reasonable dispatch. 


ARTICLE XI: APPROVALS AND TERMS 
11.01 This Agreement shall be subject to any state or federal 
regulator bodies having jurisdiction and shall become effective upon 
execution by the Parties and approval of the Administrator of the Rural 


Electrification Administration, and shall remain in effect for ten (10) years 
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from the date this agreement is approved and shall continue in effect from 
year to year thereafter, until terminated by any Party upon at least three 
years written notice to the other Parties. | 

11,02 Notwithstanding anything to the contrary in this Agrecment, 
in the event the Federal Power Commission, the Louisiana Public Service 
Commission or any other federal, state or local govermental agency formally 
asserts jurisdiction over Dow at any Sines under present br future law or 
regulation, because of Dow's participation in this homens or because of 
) the activities of any of the other aaiion. Dow shail have the right to 
withdraw from this Agreement without penalty upon the giving of four (4) years 
written notice of such election to withdraw to each of the other parties; 
provided, however, that any assertion of jurisdiction by the Louisiana 
Public Service Commission under existing law shall be appealed by Dow and 
its right of withdrawal shall be postponed unless and until such assertion 
of jurisdiction is confirmed by decree of a competent cout: Dow shall prosecute 
an appeal or appeals from any adverse ruling of such a court to the Supreme 
Court of Lovisians, and if it shall prevail in such court within any period 
of notice of withdrawal such notice shall thereupon be ore 


11,03 Nothing contained in this Agreement shall obligate any 


a. To provide any facilities, other than those described 


in the Facilities Schedule, for which it is unable to obtain 


necessary financing on reasonable terms or 
b. To enter into any contract or to amend or cancel 
any existing contract withovt the approval, if; such approval 


is required, of the holder of such Party's loan contract, 


mortgage, or bond indenture. 
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11.04 No amendments or other modifications of this Agreement , 
including the addition|of any new party or parties, shall be made without 
the written consent of all the Parties. 

11.05 It is:distinctly understood and agreed that this Agreement 
in no way obligates any Party to receive electric service except as may be 
provided in a Supplemental Agreement. This Supplemental Agreement will be 
effective for a period of not more than three years with regard to the 
purchase by any Municipality of any Sectesetcy and for succeeding like 
periods thereafter as may be mutually agreed upon by the Parties. 

IN WITNESS WHEREOF, the Parties hereto, pursuant to the appropriate 
authority of each have executed this Agreement in five counterparts as of the 
date first written above. 


City of Plaquemine, Louisiana 
Attest: a . 


Mie pe 


City Clerk 


Attest: 


te lta llatlay FG AEE 


City Clerk 


~ ~~. 
The Dow Chemical Company 
Attest: 


CHES 

ar > = 
GO A te ene “President 
Asst. Ls . 


Louisiana Electric Cooperative, Inc. 
Attcst: 


‘ 
LHL, Sl MWheven~ 


ANG Sarg as President 
Ll? Sceretary 


5% ; 


Nie RCONNECTION AND POOLING AGRGEME ix 


IN: cRCONNECEION AND POOLING AGREEME we 


SERVICE SCHEDULE 


SERVICE SCHEDULE 
" Surplus Pover : 
Capacity: : $10.00/Year/KW of contract capacity, 
: payable monthly 
Energy: - 3% mills/KWH * 
Wheeling: : $2,80/Year/KW *** 


Scheduled Outage Energy 


Capacity: None . 
Energy: 4s mills/KWH * 
Wheeling: None 


Emergency Energy 


Capacity: None NO 
Energy: 5 mills/KWH * 
Wheeling: None 
Economy Energy 
Capacity: ; None 
Energy: 3% the incremental cost ** bf the supplying 
Party plus & the decremental cost®*.of the 
. receiving Party 
Wheeling: None 
Secondary Energy : j 
| 
Capacity: None : | 
Energy: Incremental cost ** +0.5 mills (including 
0.1 mills/KWH wheeling charge where 


applicable ***) 
Wheeling: (See above line) | 


Fuel Cost Adjustment: 


The energy portion of the rate charged for Surplus Power, Scheduled 


Outage Energy and Emergency Energy shall be adjusted annually to 


reflect changes in the weighted average fuel cost of all parties for 

the previous calendar year. Such increase or decrease shall be computed 
by dividing the total Btu's consumed by ys Pool by the net kilowatt 
hours produced by the Pool for ‘the same calendar oe and multiplying 


the resultant quotient by the increase or decrease ih fuel cost 


fh A 


AN 1 


=, eae: | 


_(expressed in dollars per Btu) from the weighted average fuel cost 


of all parties for the calendar year 1972. 


Incremental and Decremental Costs shall be determined in accordance 
with rules established by the Operating Committee. 


kk Wheeling Charges shallibe applied only for use of the transmission 


system of a Party which is not otherwise involved in the transaction. 
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INDERCONNECTION AND POOLING AGREEMENT 


FACILITIES SCHEDULE 


This schedule is provided pursuant to Section 3.01 of the 


Interconnection and Pooling Agreement. 


SECTION 1 


Dow shall furnish and install the following equipment: 

qd) Transformer and interconnection capacity to provide 
not less than its Reserve Capacity Obligation. 

(2) A 161 KV Breaker at the point of interconnection with 
the Louisiana Electric Cooperative system, 
Metering on the 161 KV current marian oe facilities 
plus metering and relaying equipment as! needed to 
satisfy the requirements of che Operating Committee, 
Transmission facilities to interconnect. Dow"s system 


with the ‘basic switching station to be built by LEC, 


| 
including the necessary related equipment. 


SECTION 2 | 


LEC shall furnish and install the following equipment: 

(1) A switching station, hereinafter referred to 
as the Plaquemine Station, at a point mutually agreed 
upon between Dow and LEC at or near Dow's premises at 
Plaquemine, Louisiana, to accomplish snaeiostion line 
switching and provide space and station service to 
accomodate the circuit breakers to Selinstatied by 
other Parties. | 
A switching station at or near Lafayette, Louisiana, 


| 
hereinafter referred io as the Lafayette Station, 
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A switching station, hereinafter referred to as 
the New Roads Station at or near the ponorectng 
plant it proposes to build in the vicinity of New 
Roads, Louisiana. 
The 161 KV transmission lines and associated facilities 
required to interconnect the Lafayette and Plaquemine 
Stations with each other Ane with the New Roads Station, 
Necessary communications equipment, as specified by the 
Operating Committee. The cost of such facilities shall 
be shared, with each Party paying for the terminal facilities 


on its premises, and LEC paying for the remainder. 


SECTION 3 


Lafayette shall furnish and install the following equipment: 


(1) 161 KY transmission facilities, including provision for 
2 circuit breaker to be installed in the future, and all 
necessary transformers and related equipment, to interconnect the : 
Lafayette system with a switching station to be constructed 
by LEC at or near Lafayette's corporate limits, at a 


mutually agreeable location. 


SECTION 4 
Plaquemine shall furnish and install the’ following equipment: 
qd) 69 KV transmission facilities necessary to interconnect the 
Plaquemine system with the Plaquemine Station, including 
a circuit breaker at said switching station in a bay to be 
provided by LEC, and necessary transformers and related 


equipment. 
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SECTION 5 


Each Party shall pay for furnishing, installing, - operating 


and maintaining the facilities and equipment which it is obligated to 
provide hereunder, and shall have title thereto, except as otherwise 


provided with respect to communications equipment. 


RESOLUTION 


BE IT RESOLVED by the Boerd of Directors of Louisiana Electric 
Cooperative, Inc., that ihe President, A.A. Robinson, be and 
he is hereby cuthorized to’execute power pooling contracts be- 
tween Dow Chemical Company, the City of Lafayette and the 
City of Plaquemine, Lovisicna. 


_BE IT FURTHER RESOLVED thet these conirects are invalid unless 
approved by the Rurcl Elecirificatica Administration. 


I, J.S. Robbins, the duly elected Secretary of the Louisiana Electric 
Cooperative, Inc., hereby certify that the ebove and foregoing is o 
true and correct copy of a resoiuticn edopted by the Board of Directors 
of said corporation ci ihe specicl meeting of the Board of Directors’ 
held on September 9,°1958 with = quorum present and voting therefor; 
that the same is still in full force end effect. 


IN TESTIMONY WHEREOF witness my signature and seal of said 
corporation hereunto cifixed at Jennings, Louisiana, on this 17ih 


day of September, 1968. 
MAA PG 
We Secretary 


SSoSs UTION 8Y THE DOARD OF TRUSTEES OF THE CITY OF LAFAYETTE 

AUTHORZING THE PROPOSED IN ERCONNECTION AND POOLING 
AGREES MENT SETWEEN 1.OU! SANA ps COOPERATIVE, INTOK?PO 
RATED, THE DOW CHEMICAL COMPANY, THE CiTY OF PLAQUEMINE, 
AND TRE CITY OF LAFAYETTE, SERA 


LVED by the Board of Trustees of the City of Lafoyette, Levisiens 


2 * t ae . . | . g 5 
of Lafaycite enier into an interconnection and geolins agreement 


“with Louisiana Electric Cooperative, inc., the Dow Chemi ical Company, and 


the Cit Piaquémine, Lovisiana, ail in cccordance with se terms and conditions 


of the contrect heretofore submitted to the City of Lafayette, Louisiana. 


BE 17 FURTHER RESOLVED that Mayor J. Rayburn Bertrand be and he is 


hereby cuthorized to execute sae egreement on behalf of the City of Lofayette, 


N 


Louisiana. oc 


RESOLUTION passed in regulor session assembled this 6th p dey of Augus:, 


i fe S ate neg! fos. 


os seats 4 Sorin: ca Ta 
LOR yy” > 


“STATE OF LOUISIANA 
Parish of Lafayette. 


t, the undersigned, Clerk of the City oF Lafayetie, State of Louisiana, do teredy 


certify that the foregoing page constitutes a true end correct copy of o resolution of the 


Trustees of ine City of Lofcyette, Louisiana, authorizing cn interconn 


te 
g egreemeat between Lovisicn 


he City of Plaquemine enc the City of Lafayette, Lovisienc. 


ATH WHERZOF, witness my officiel signsture ¢ 
i ssid City oF Lafayette, Lo 


KAR Ath bre 


Mr$. Curtis A. Rodemécn 


| 
F. SSUES, Louisiana 


| The Mayor. and Board of Sclectmen of the City of Plaquemine, 
Iberville Parish, Louisiana, met in Special session at the City 
lHall, in the City of Plaquemine, on _Monday , the 4th 
day of _November , 1968, at 7:30 o'clock P.M., with the 
following members present: : f | ; 


Archic V. Callais , Selectman 
Ralph J. Comeaux 7 Selectman 
Paul T. D’Albor : , Selectman 
George J. Guidry, Jr. , Selectman 
D. J. MeDuffie aoe , Selectman 


Harry K. Gallagher, Mayor 
ABSENT: | 


After the meeting had been called to onder the roll was’ read 
with the above results, and the Clerk then presented his affidavit 
evidencing the giving of proper notice of the'calling of the meet- 
ing to each member of the Board, which affidavit was approved and 

Filed. 

On Motion of _Mr. Callais 5 seconded by Mr. _D*Albor 

the CaS resolution was adopted: 


RESOLUTION 


A RESOLUTION AMENDING THE RESOLUTION OF THE 
27TH DAY OF JUNE, 19658, WHEREIN THE |MAYOR OF 
THE CITY OF PLAQUEMINE WAS AUTHORIZED TO SIGN 
AN INTERCONNECTION AND POOLING AGREEMENT WITH 
THE CITY OF LAFAYETTE, LOUISIANA, THE DOW 
CHEMICAL COMPANY AND THE LOUISIANA ELECTRIC 
CO-OPERATIVE, INC., A COPY OF WHICH! AGREEMENT 
WAS ATTACHED TO THE RESOLUTION AND MARKED 
EXHIBIT “A” FOR REFERENCE. : 


’ 
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! 

WHEREAS, on the 27th day of June, 1968, the Mayor of the City: 

of Plaquemine, Louisiana, was authorized, directed and empowered to 

sign an Interconnection and Pooling Agreement with the City of i 

Lafayette, Louisiana, The Dow Chemical Company and the Louisiana 

Evectric Co-Operative, Inc., copy of which contract was attached ta 
said resolution and marked Exhibit :"A”; and 


WEEREAS, in said resolution, the following paragraph was con-: 


jean: 


“NOW, THEREFORE, SE IT RESOLVED that the Mayor of the 

City of Plaquemine, be and he is hereby authorized, 

directed and empowered to sign the interconnection and 

pooling agreement, a copy of which is attached to this 

resolution, marked exhibit “A”, with the City of Lafayette, | 

Louisiana, the Dow Chemical Company and the Louisiana 

Electric Cooperative, binding and obligating the City of | 
| 


Plaquemine for a period of three (3) years and to sign 
a supplemental agreement for electric service which will 
be effective for a period of not more than three (3) years 
“with the regard to the susply and purchase, by this mu- 
nicipality, of electricity, and to sign additional sup- 
plemental agreements for succeeding like periods thereafter, 
which are to be mutually agreed upon by the parties to this 
interconnection and pooling agreement.” 


a 

CY 

‘ 
a 
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WHEREAS, eticle XI. of the Interco sctiion and Poolin 
Agreement executed by the Mayor, contains the) following paragraph: 


| 
"1.01 This agreement shall be subject to any state or 
federal regulator bodies having jurisdiction and shall 


become effective upon execution by the Parties and 


approval of the Administrator of the Rural Electrification 
Adainistration, ‘and shall remain in effect for ten (10) 
years from the date this agreement is approved and shall 
continue in effect from year to year. thereafter until 
terminated by any Party upon at least three -years written 
notice to the other Parties.” . 
WHEREAS, said Article Xl. also contains the following para- 
graph: os . 
"11.05 It is distinctly understood and agreed that this 
Agreement in no way obligates any Party to receive 
electric service except as may be provided in a Supple- 
mental Agreement. This Supplemental Agreement will be 
effective for a period of not more than three years 
with regard to the purchase by any Municipality of any 
electricity and for succeeding like periods thereafter 
as may be mutually agreed upon by the Parties.” 


WHEREAS, Revised Statute 33:4164 of the State of Louisiana 


contains the following language: 


Revised Statute 33:4164 | 
"B. Municipalities may obtain water supply or electric 
current under contract for a time not exceeding three 
‘years from private persons on the terms and conditions 
agreed upon by the parties. A contract made with private 
persons for furnishing water or electric current for 
periods in excess of three years must be approved by a 
majority of the electors of the municipality voting at 
a special election for that purpose.” As amended Acts 
1962, No. 489, § I. 
exists 
WHEREAS, some conflict of opinion/as to whether or not the 
original resolution dated 27th day of June, 1968 will permit the 
City of Plaquemine to enter into this Interconnection and Pooling 
Agreenent for a period of ten (10) years as contained in Article 
X1. of said agreement; and ‘. 
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! ; ! 
: WHEREAS, it ts the intention of the City of Plaquemine and its 


Governing Rene ay to conform to the provisions of Revised Statute 


3324164. 


NOW, THEREFORE, BE IT RESOLVED that the resolution of June 
27, 1968, the fourth paragraph thereof, be and it is hereby amende 
to read as follows: , 


NOW, THEREFORE, BE IT RESOLVED that the Mayor of the City of 
Plaquemine, be and he is hereby authorized, directed and em- 
powered to sign the Interconnection and Pooling Agreement, 

a copy of which is attached to this resolution, marked 
Exhibit “A”, with the City of Lafayette, Louisiana, The Dow 
Chemical Company and the Louisiana Electric Co-Operative, 
Inc., binding and obligating the City of Plaquemine for 

the term therein stated, and under the provisions of said 
contract, and to sign supplemental agreements for electric 
service and energy for a period of three years with pre 
to the supply and purchase by this municipality,* of electric 
energy, and to sign additional supplemental agreements 


for suceceding like panhicds een octese: which are to 

be mutually agreed upon by the parties to this inter- 

connection and pooling agrecment. 

| 

BE IT FURTHER RESOLVED, that notwithstanding any provision 
of the attached contract to the contrary, in accordance with the 
provisions of Louisiana’ Revised Statute 33:4164, the City of 
Plaquemine will not be bound to purchase or obtain electric energy | 
for more than three (3) years under this agrecinent attached here- 
with or any supplemental agreements to be .entered pursuant to the 
Interconnection and Pooling Agreement herein Eo ROE BOS 

BE IT FURTHER RESOLVED that al! other provisions of the 
resolution of June 27, 1968 be and they are benely declared to 
remain in full force and cffect. 


BE IT FURTHER RESOLVED that all aolonectaken by the Mayor of 
‘the City of Plaquemine, pursuant to said resolution, are hereby 
ratified, confirmed and adopted. 


BE IT FURTHER RESOLVED the any resolution) or ordinance in 
conflict herewith, or any provision thereof, be and the same i 
hereby repealed. . 


s 


| 
. | 
BE IT FURTHER RESOLVED ‘that the Mayor of the City of Eee 
is-hereby authorized to do and perform all other acts and to sign | 
all documents necessary to carry out the int tent and purposes of 
this resolution. 


ATTEST: 


| 1, Mrs. Nell F. Haynie, hereby certify that | am the duly 


appointed Clerk of the City of Plaquemine, Louisiana. 


| further contity that the above and foregoing is a true and 
correct copy of an excerpt of the minutes of the Special 
meeting of the Mayor and Board of Selectmen held on the 4th day 
of: Novenker , 1968, and of a resolution adopted at said meeting, 
as said minutes and resolution appear officially of record in 
my possession. 


| IN FAITH WHEREOF, witness my hand and impress of the official 
seal of the City of Plaquemine, Louisiana, this 4th day of 


November , 1968. 


| cA eee 4. 
“CLERK 


ey Setet: tye 
eran iy Cree 


Plaquemine, Louisiana 


The Mayor and Board of Selectmen of the City of 


lnervittle P 


~ 


y 


Mayor 
Selectman 


Michael &, 
After tie meeting had been called co order, the. 
wae above resuits, and ‘the Clerk then presented 
idencing the aiving of proper notice of rhe caliing 
o each nember of the Soerd, which : 


Cn erion of Mr. MeSuffie, seconded by 
witawing reselution wes adepted: 


sance 
Pou 


ATTACREN 


A® rOR REFERENCE, 


an interconnection and pooling soreenert for 

cicenrtic power has been drafted y retres- 
Plaquemine and Lafayers the Dew Chon- 
uisians Electric Cooperative Tor che past | 


t 


BEST COPY AVAILABLE 


Page Retyped 


WHEREAS, Dow owns and operates an industrial plant in 
the vicinity of Plaquemine, Louisiana, which includes a large elec- 
tric generating plant to supply steam and electricity for its 
operations, and the Cities of Lafayette and Plaquemine, Louisiana, 
own and operate municipal electric systems including generating 
facilities, and the Louisiana Electric Cooperative is a federated 
cooperative, the members of which are electric distribution 
cooperatives and plans to build, own and operate electrical 
generating and transmission facilities to supply the power 
requirements of its members and, 


WHEREAS, the purpose of this agreement is to commit 
each of the parties named therein and to obligate each of said 
parties to furnish electric generation to each of the members of 
the interconnection pool, both on an emergency basis and on a 
[illegible] basis. 
| 
NOW, THEREFORE, BE IT RESOLVED that the Mayor of the 
City of Plaquemine, be and he is hereby authorized, directed and 
empowered to sign the interconnection and pooling agreement, a 
copy of which is attached to this resolution, marked CHREDE tN 
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POCANeOT ‘ Phe) syrcenene. 


IT FURTHER * that whe 
Plaquemine is hereby authorized to do end pes 


ano to sian documents necessars to carry 
Purpeses of ¢ resolution, 


MAYORY 7 
. VY 
Ko 
Aad FZ, 


I Os 


fas 
CLER 


I, Norna i. 
euthorized end Gus! 
Guemine, Louis lana. 

H further certify : Bbeove: GUNG Fer SON he 

Serrect copy of : oP the 
cen a 
988. aad OF a resg!: 

ae and resolution ; 
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APPENDIX C 


POWER SALES AND TRANSMISSION | AGREEMENT 


Between 


. Central Louisiana Electric Company, Inc. , Pineville, Louisiana 
Gulf States Utilities Company, Beaumont, Texas | 


Louisiana Power & Light Company, New Orleans, Louisiana 
| 


and 


Louisiana Electric Cooperative, Inc 
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THIS AGREEMENT, made and entered intothis _ day of 
by and between CENTRAL LOUISIANA ELECTRIC COMPANY, INC., Pineville, 
Louisiana; GULF STATES. UTILITIES COMPANY, Beaumont, Texas; and LOUISIANA 
POWER & LIGHT COMPANY, New Orleans, Louisiana ("Companies") and LOUISIANA 


ELECTRIC COOPERATIVE, INC. ("LEC") 


WHEREAS, the Companies are engaged, inter alia, in the business of generating, 
transmitting and distributing electric power and energy in and to various parts of the 


State of Louisiana; and 


WHEREAS, the Companies are now supplying the electric service requirements 


of certain rural electric cooperative members of LEC; and 


WHEREAS, LEC has obtained from the Rural Electrification Administration a 
Joan to finance the construction of a 200, 000 kilowatt (kw) steam electric generating 
plant to be located in the vicinity of New Roads, Louisiana ("New Roads Plant") and 


related substation facilities; and 


WHEREAS, LEC proposes to provide generating capacity for some of its mem- 


ber cooperatives which presently purchase power from the Companies; and 


WHEREAS, the Companies own and operate transmission and related facilities 
now serving certain of LEC's member cooperatives and are willing to construct and 
operate additional transmission and related facilities necessary to connect the pro- 
posed plant to the transmission system of the Companies and are willing to use such 


existing and proposed facilities for the transmission of LEC power and energy from 
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the proposed plant to LEC's member cooperatives listed on Exhibit "A"; and 


WHEREAS, LEC and the Companies find it mutually advantageous to enter into 


a long term agreement providing for purchase and sale of power and energy, and for 


transmission service by the Companies for LEC's power and energy whereby a 
separate transmission system constructed by LEC will not be required; and 
me | ¥ 


WHEREAS, in order to obtain maximum operational efficiency and the greatest 
economic benefit in the utilization of the respective generating facilities of the parties, 
the parties desire to enter into contractual arrangements which will provide for inte- 
grating the operation of the New Roads Plant with the other power sources available 
! 


to the Companies. 


NOW, THEREFORE, in consideration of the premises and mutual covenants 


herein contained, the parties hereto agree as follows: 


ARTICLE I 
GENERAL DEFINITIONS 
Section 1. System of Companies. Any reference to the system of the Companies 
shall mean the ee and distribution lines and related facilities used by the 


Companies for the transmission of power and energy under this Agreement. 


Section 2. Transmission Lines. Transmission lines shall be those lines operat- 
— —e_e_e_e—e—ee—— oe ek eee ee 


ing at 69 kv. and above. 
— 


| 
: 
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ts, | 


Section 3. New Roads Plant. The term “New Roads Plant" shall mean the 


thermal-electric generating plant to be constructed by LEC at or near New Roads, 
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ARTICLE'l, Section 3 (con't) -- 


Louisiana, consisting of 2-100, 000 kw units (nominal rating) together with a substa- 
tion, including step-up transformer, all necessary facilities, terminals, and equip- 


ment to provide for connection to the system of the Companies. 


Section 4. Billing Month. The term "Billing Month" shall mean the period between 


regular monthly meter readings as set forth in Article XII, Section 2. 


Section 5. Points of Delivery. The term "Points of Delivery" shall .mean (a) 
the points at which the Companies’ facilities are connected to the facilities of LEC's 
Member Cooperatives at the locations set forth in Exhibit A, hereto, and (b) the New 
Roads Plant when it is out of service for maintenance or other reasons (limited to 
delivery of power and energy for use at New Roads Plant), through which points power 


and energy are delivered by Companies under this Agreement for the account of LEC. 


Section 6. Uncontrollable Force. The term "Uncontrollable Force” shall mean 
any force which is not within the control of the party affected, and which by exercise 
of due diligence and foresight could not reasonably have been avoided, including, but 
not limited to, failure of facilities, flood, earthqueke, storm, lighting, fire, epi- 
demic, war, riot, civil disturbance, labor disturbance, sabotage, or restraint by 


court or public authority having jurisdiction. 


Section 7. Member Cooperatives. The term "Member Cooperatives” shal! mean 


the OSpperative Members of LEC listed in Exhibit A attached hereto. 


| Ne 


ARTICLE 1 (con't) -- 


Section 8. Commercial Operation. Each unit of the New Roads Plant shall be 


deemed to be in “Commercial Operation" when the parties hereto mutually agree that 
such a unit is capable of producing and delivering rated ouput continuously and reli- 
ably. The New Roads Plant shall be Geccd to be in “Commercial Operation" when 
the SEES hereto mutually agree that both 100, 000 kw units are in “Commercial 


Operation." 


ARTICLE II | 
SCOPE OF AGREEMENT 


During the term of this Agreement, the Companies shall deliver all of the electric 
power and energy necessary to fulfill the total electric service requirements of the 
Member Cooperatives which are set forth in Exhibit A attached hereto and made a part 
hereof and as it may hereafter be amended pursuant to Article XI. It is agreed that 
Exhibit A constitutes a specification of the delivery capacity and character of service 


at each Point of Delivery. | 


LEC shall operate the New Roads Plant as scheduled by the Companies, as pro- 
NC ne 


vited in Article IV hereof, and deliver the schedule output into the system of the 


Companies.. 


vw E 
‘LEC shall sell and Companies shall purchase Excess Capacity in the New Roads 


Plarit,ias defined in Article VI hereof. Power required by LEC for service to the 


| 
Member Cooperatives under this Agreement at the Points of Delivery listed in Exhibit 
: 
A hereto, in excess of the capability of the New Roads Plant shall be sold by the Com- 
| 


ARTICLE I! (con't) -- 


Accounting and compensation for power and energy as between the parties to 


this Agreement shal] be in accordance with Article XII hereof. 


ARTICLE JI 
CONSTRUCTION OF FACILITIES 
Section 1. Construction of New Roads Plant. It is the intention of LEC that the 
New Roads Plant shall be completed and ready for Commercial Operation by June 1, 


1972. 


Section 2. Construction of Facilities for Interconnection at New Roads Plant. 
LEC shall provide a substation, including step-up transformer, all necessary facili- 
ties, terminals, and equipment at the New Roads Plant to permit interconnection by 
the Companies of the transmission lines covered by Section 3 of this Article III to 


LEC's bus at a voltage mutually agreeable to the parties hereto. 
g y ag 


Section 3. _Constrveticn of Transmission Lines. The Companies shall construct, 
or cause to be constructed, adequate transmission lines to the point of interconnection 
at the New Roads Plant provided in Section 2 ef this Article Ill. The lines shall be 
completed and ready for cp2ration on or before the date the New Roads Plant is ready 
for start-up and testing. 


Section 4. Long Renge Planning. The parties hereto recognize that long range 


planning is essential in rendering adequate and economical electric service to custo- 


mers and that such planning will be mutually beneficial to the parties in performing 


ARTICLE lll, S«ctien 4 (con't) -- 


their obligations under this Agreement. Therefore, the parties agree to cooperate 
in making studies and developing such information as may be useful in the planning 


of the most effective arrangement of future facilities which may be necessary. 


Section 5. Adequacy of Companies’ Facilities. The Companies obligate them- 


selves to have at all times adequate capacity in the system of the Companies to 


perform the services covered by this Agreement. 


ARTICLE IV 
SCHEDULING AND PLANT OPERATION 
Section 1. Scheduling of New Roads Plant. The New Roads Plant, when completed, 

shall be connected by means of communication and load control facilities with the dis~- 
patching facilities of the Companies so as to integrate the operation of said Plant with 
‘the system of the Companies. Companiss shall, at all times during the term hereof, 
have full contro! ovr the. scheduling of the power and energy available at the New 
Roads Plant. Scheduling by the Companies shall be in npsanienes with the procedures 


. . 1 : : > = | a ed 
then used by the Companies in scheduling their own generating facilities. 


Section 2. Limits on Scheduling of New Roeds Plant. Companies shall not schedule 
power and energy from the New Roads Plant in any amount at any time greater or lesser 
than the,safe generating limits of the Plant, but Companies mey, at their sole opticn, 
schedule zero kilowatts from the New Roads Plant for such periods of time as Com- 
yanies determine. The rate at which generation at the New Roads Plant is increased or 


decreased by Companiés shall be in accordance with good utility cperating practices. 


ARTICLE IV (con't) -- 


Section 3. Operation and Maintenance of New Roads Plant. LEC shall operate 
and maintain the New Roads Plant in accordance with good accepted utility practices ~ 
and in such manner as may be necessary to permit the delivery of power and energy 
as scheduled by the Companies. LEC will not shut the New Roads Plant down for 
repair or maintenance, except for emergency conditions or when required to protect 
equipment from serious damage, without the consent of the Companies and will co- 


ordinate and schedule normal maintenance or repair shutdowns with the Companies. 


ARTICLE V 


TRANSMISSION SERVICE BY COMPANIES 


Section 1. Transmission Service. Commencing on the first day of the month 
following the date the first 100,000 kw unit of the New Roads Plant is ready for Com- 
mercial Operation, the Companies shall deliver for the account of LEC to the Member 
Cooperatives and LEC at the Points of Delivery and voltage listed in Exhibit A such 
amounts of power and energy as are required at such Points of Delivery, up to the 


amount of capacity at each Point of Delivery as specified under this Agreement. 


Section 2. Estimate of Power Requirements for Member Cooperatives. At 
least eighteen months prior to June 1 of each year LEC shall notify the Companies 
in writing of the maximum amount of power which LEC estimates the Companies will 


be called upon to deliver to each Point of Delivery during the 12-month period following 


such June 1. 


Section 3. Transmission Service Billing Demand. Transmission Service Billing 
Demand shall be the following: 


The arithmetical sum of the maximum 15-minute kw demands established 
TR I ER \ 


ean H 
at the Member Cooperatives’ Points of Delivery as specified in Exhibit A 


(as amended from time to time) during the Billing Month of the 12 months 
period ending with the current Billing Month when such peomedcel sum 
was highest; provided that each Point of Delivery shall be included in the 
———_— : 

determination of the monthly arithmetical sum of maximum 15-minute kw 
demands at not less than 50% of the kw capacity specified for such Point of 
Delivery under this Agreement subject to Section 2 of Article XI with res- 
pect to Points of Delivery which have been abandoned or enced in capacity 
or 50% of the maximum 15-minute kw demand established at such Points of 


Delivery subsequent to the last change in specified capacity, whichever is 


greater (Minimum Billing Demand). 


-If the power factor at the point of measurement for any Point of Delivery is found 


to be less than 85%, one kva will be considexed as . 85 kw but not less than actual kw. 
5 | 
| 
Section 4. Rate for Transmission Service. The rate for transmission service 
—_—— iO | » 
which shall be paid by LEC to Companies shall, until changed in accordance with Sec- 


tion 1 of Article XIII, hereof, be 60 cents per kw of Transmission Service Billing De- 


mand per Billing Month. 


ARTICLE V, Section 4 (con't) -- 


Where LEC or a Member Cooperative provides all facilities at the Point of 
Delivery for the receipt and the transformation of energy delivered hereunder from 
transmission voltage to Cooperative's distribution voltage, pursuant to Article XI, a 
discount of 10 cents per kw per month will be allowed on the billing under the above 


rate for the demand at that Point of Delivery. 


ARTICLE VI 
SALE AND PURCHASE OF EXCESS CAPACITY OF PLANT 
Section 1. Determination of Excess Capacity. Beginning on June 1, following the 

date the New Roads Plant is ready for Commercial Operation, but not before June 1, 

1972, LEC will sell and Companies will purchase any Excess Capacity of the New 
Roads Plant not required for providing service to Member Cooperatives under this 

Agreement and determined as hereinafter provided. For purposes of this Agreement, 

“Excess Capacity" shall mean the amount, if any, by which (a) the capability of the 

New Roads Plant determined as provided in Article IX, hereof, exceeds (b) 1.10 times 

the sum of the non-simulteneous maximum 15-minute demand at each Member Co- 


operative Point of Delivery during the 12 months ending with the current Billing Month 


(including maximum demands which may have occurred prior to commencement of 


service under this Agreement). In the event the New Roads Plant is shut down because 


of breakdown or emergency for a period exceeding 30 consecutive days, ‘Companies 
shall during the pericd of such shutdown be released from the obligation imposed by 


this Section 1. In the event the capability of the New Roads Plant is curtailed for any 


_ ARTICLE VI, Section 1 (con't) -- 


reason, other than scheduled maintenance, for a period exceeding 30 consecutive days, 
the reduced capability shall be used in place of the capability defined in (a) of the 
second sentence of this Section 1 during the period of such reduction in capability in 


determining Excess Capacity. 


Section 2. Rate for Excess Capacity. The rate applicable to any Excess Capacity 
purchased under this Article VI shall, until changed in accordance with Section 1 of 


Article XIU hereof, be $1. 15 per kw per Billing Month. | 
ARTICLE VII ! 
* SALE AND PURCHASE OF ADDITIONAL POWER REQUIREMENT 

Section 1. Additional Power Requirement. Beginning with the first month in which 
the ore requirements of the Member Cooperative Points of Delivery served under this 
Agreement computed as (b) under Section 1 of Article VI, hereof, exceed the total 
capability of the New Roads Plant determined as provided in Artidle IX, hereof, the 
excess shall constitute Additional Power Requirement which shall be provided and sold 
by Companies and purchased by LEC. Such Additional Power Requirement as so estab- 
lished shall be applicable for twelve months or until a higher Additional Power Require- 
ment is established. In the event the capability of the New Roads Plant is curtailed for 
any reason, other than scheduled reincenances for a period exceeding 30 consecutive 
days, the reduced capability shall be used in place of the total capability of the New 


Roads Plant determined as provided in Article IX during the period of such reduction 


in capability in determining Additional Power Requirement. 
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ARTICLE VII (con't) -- 


Section 2. Rate for Additional Power Requirement. The rate for Additional Power 


Requirement sold and purchased under this Article VII until changed in accordance 


with Section 1 of Article XII hereof, shall be $1.15 per kw per Billing Month. 


ARTICLE VIII 
ENERGY 
Section 1. Monthly Energy Delivery. For each Billing Month during which Com- 
panies deliver power and energy under this Agreement, the total monthly energy killed 
shall be the total of the kilowatt hours (kwh) of energy delivered to each of the Points 
of Delivery listed in Exhibit A, adjusted upward by 5% for transmission losses. LEC 
shall pay Companies for the total monthly energy billed, as so pomnered at the rate 


provided in Section 2 of this Article VUI. 


Section 2. Rate for Energy. The rate for energy delivered during each month 

shall be an 2mount per kwh equivalent to fuel cost per kwh for the New Roads Plant. 
————— 

Such fuel cost per kwh shall be calculated for each month on the basis of the heat rate 
of the New Reads Plant determined as provided in Article IX -hereof, and the applicable 
rate for gas, including applicable taxes and other charges, at the New Roads Plant 
under the contract for power plant fue] between LEC and : x 
dated ’ , (a conn of which has been furnished to Com- 


panies) or any subsequent applicable contract for power plant fuel. 


Section 2. Payrnent for Power Plant Fuel. In consideration of the payment by LEC. 


for energy 2s provided in this Article VIII and Companies" right to schedule generation 


« 


ll 


’ ARTICLE VU, Section 3 (con't) -- 


at the New Roads Plant under this Agreement, Companies will reimburse LEC monthly 


for the power plant fuel purchased by LEC under its contract with 
dated beginning with fuel 
burned in the month following the date the New Roads Plant is ready for Commercial 
Onemcom LEC will furnish to Companies a copy of the monthly bill it receives from 
for gas used at the New Roads Plant. Within ten days after re- 
ceipt of each such monthly bill, Companies shall audit such bill and reimburse LEC © 


after agreement on the amount thereof. 


It is agreed that, so long as this Agreement is in effect, the rights of LEC as 


Buyer under the contract between LEC and 


dated n , shall be exercisable iby. Companies and LEC 
shall give only such written notices under said contract as shall be determined by 
Companies. | 
AKLICLE IX | 
CAPABILITY AND HEAT RATE OF NEW ROADS PLANT 

Section 1. Determination of Capability of New Roads Plant. The capability of 
the New Roads Plant shall be net generating capability at point of interconnection with 
Companies based on normal steam pressure and temperature with all feed water 
heaters in service, corrected 10 maximum cooling water temperature. The determi- 
nation of such capability shall be based on tests conducted jointly by LEC and Companies 


< mutually agreed times; provided, that either party shall have the right to require 
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ARTICLE IX, Section 1 (con't) -- 
a new test at any time not sooner than twelve months after the last previous test. 


Section 2. Decterminaticn of Heat Rate of New Roads Plant. The heat rare of the 
New Roads Plant for purposes of calculating fuel cost per kwh under this Agreeme: : 
shall be the heat rate per net kwh generated based on the efficiency of the plant loadea 
at 50% of the capability established under Section 1 of Article IX, corrected to maxi- 
mum cooling water temperature. The determination of such heat rate shall be based 
on tests conducted jointly by LEC and Companies at mutually agreed times; provided, 
that either party shall have the right to require a new test at any time not sooner than 


twelve months after the last previous test. 


ARTICLE X 


START-UP AND TEST POWER AND ENERGY 


Secticn 1. Furnishing of Start-Up Power and Energy. Beginning at the time the 
New Roads Flant is prepared for start-up and testing, Companies shall furnish and 
deliver to the point of interconnection at the New Roads Plant such power and energy 


as may be required by LEC in cenrection with starting up and testing procedures. 


Section 2. Test Power andEnergy. During the period from the beginning of 


start-up and testing cf the New Reads Plant up to the first of the month following 


the date the plant is ready for Commercial Operation, LEC shall deliver into the 


system of Companies and Companies shall receive, and accept the power and energy 
which LEC generates at the New Roads Plant. Testing of the New Roads Plant 


shall be conducted at times mutually agrecable to LEC and Companies. 


ARTICLE X (con't) -- 


| 
Section 3. Metcring. Prior to beginning start-up procedures at the New Roads 
Plant, LEC shall provide in place metering facilities adequate to accurately record 
| 


the flow of energy under Section 1 and 2 of this Article X. 
| 
| 
Section 4. Settlement for Start-Up and Test Power and Energy. Settlement for 


| 
start-up and test power and energy shall be on the basis of the payment by Companies 


| 
to LEC for the net energy input into the system of Companies under Section 2 of this 
Article X, after deducting the energy delivered by Companies under Section 1 of this 


Article X. The rate applicable to such energy shall be 1.5 mills per kwh. 


ARTICLE XI 


ADDITION OF, CHANGES IN AND ABANDONMENT OF POINTS OF DELIVERY 


Section 1. Addition of and Changes in Points of Delivery. Upon reasonable advance 
written notice from LEC, the Companies will provide additional capacity at the Points 
of Delivery specified in Exhibit A as the Member Cooperatives’ load growth warrants 
such additions. The Companies will establish new Points of Delivery upon reasonable 

| 
advance written notice from LEC, at such points where sound engineering and economic 
-Yinciples would dictate that the requested facilities be constructed if the transmission 


line in questica and the distribution facilities to be served belonged to one owner. 
ee 


ARTICLE XI, Section 1 (con't) -- 


Notwithstanding the above, the Companies may, as a condition precedent to the con- 
struction of any additional facilities to provide additional capacity at existing Points 
of Delivery or to establish new Points of Delivery, require such assurance of 


et, 


revenue to the compencs as aay) be reasonably necessary to justify the investment 
ee 


eee i 


required for the facilities to ee installed. Deliveries will be at nominal voltages 


mutually agreeable to the parties. 


Metering shall, wherever practicable, be at distribution voltage’with adjustment for 
g Pp g J 


transformation losses at 1%. 


Section 2. Abandonment of or Reduction in Capacity of Point of Delivery. Upon 
reasonable advance written notice to Companies, LEC may abandon any Point of 
Delivery or may reduce the amount of capacity previously specified under this Agree- 


ment for any Point of Delivery. Such abandonment or reduction in. capacity shall 


become effective on the date specified by LEC in the notice, but not sooner than 12 
y 


months after the date such notice is received by Companies; provided, that in calcu- 


lating Minimum Billing Demand under the provisions of Section 3 of Article V such 


Point of Delivery shall be included as though such abandonment or reduction in capacity 
— eee Ee 
capacity had not taken place until the twenty-fifth month following the month in which 


es ee. 8, 


motice of the reduction in capacity or abandofment is given. 
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ARTICLE XI (con't) -- 


Section 3. Amendment of Exhibit A. Exhibit A to this Agreement shall be 
amended each time there is an addition or abandonment of a Point of Delivery or a 


change in specified capacity at a Point of Delivery as provided in this Article XL 


ARTICLE XII 
METERING, ACCOUNTING, BILLING AND PAYMENT 
Ee 


¢ 


Section 1. Metering. LEC shall provide metering installations at each Point of 
Delivery to its Member Cooperatives adequate to accurately register both the power 
and energy passing through such point. The Companies may, at their option, install 

| meters of their own at any of the Points of Delivery and shall use the readings of any 
such meters which they may provide for billing purposes under this Agreement. In 
the absence of Company-owned meters, billing shall be based on the readings of LEC's 
meters. At the New Roads Plant, LEC shall provide suitable metering installations 
to register at the point of interconnection to the system of the Companies the net out- 


put of the plant and the net input to the plant. 


Section 2. Meter Reading. Each meter and check meter installed or used under 
this Agreement shall be read by the owner on or about the first day of each month, 
and may be simultaneously read by a representative of the other’ party if the othe: 
party so elects. In any case where only LEC meters are installed and the Compzzics 


elect not to have a representative present at the monthly reading of the meters, LEC 


i 
all by the second business day of the month furnish Companies| the kw and kwh read-' 


ings. 


ARTICLE XU (con't) -- 


Section 3. Taxes and Other Governmental Charges. In addition to the rates 
provided in this Agreement for payment by one party to the other, each party s: 211 
—_—_—_———e—o enn - 
pay, or shall reimburse the other for, all sales, use, privilege and excise taxes or 
other charges or cxactions of any governmental unit levied, subsequent to the effective 
date of this Agreement, on the basis of the service rendered under this Agreement, 
o 

the revenue therefrom or the facilitics used in rendering service hereunder (except- 
ing income and ad valorem texcs). Where such tax, charge or exaction is based on 
property and facilities which are used rarily for performance under this Agreement 
and partly for other uses, the other paity shall be responsible under this Section for 


¢ 


only such part of such tax, charge or exacijon as shall he proportional to the use of 


ouch property or facilitics in perforinance undur this Agreement. 


Section 4. Monthly Statement. On or before the 12th day of each month the 


Companies shall prepare, in necessary detail, and submit to LEC at its office at 
New Roads, Louisiana, ‘ering the praceding Billing Month setting 
forth the agsregate Transniission Se1.ice billing Demand for said month as de- 
termined in accordance with Section 3 of Article V, the aggregate amount of energ 
delivered during said month compuicd in accordance with Section 1 of Article VIII, 
any Excess Capacity for such month computed as provided in Section 1 of Article VI, 
Say Additional Power Requirernent coinputed in accordance with Section 1 of Article 
Vii, and, on the > month’ y statement for the first month following the date the New 
~oads Plant is ready for Commercial Operation, the net start-up and testing energy 


as provided in Section 4 of Article X. Such statement shall show the amount due 
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ARTICLE XIi, Section 4 (con't) -- 


either party for each of such items based on the rates applicable under this Agreement 


and the net total due by one party to the other. 


Section 5. Monthly Payment. On or before the 10th day after the submission of 
the monthly statement by Companies, which date shall be shown as the due date, the 
party owing the net total shall make payment thereof to the other party. Payments to 
the Companies shall be made in care of Companies' Operating Agent, designated as 
provided in Section 3 of Article XVI Payments to LEC shall be made in care of its 
Manager, New Roads, Louisiana. Interest on unpaid amounts shall accrue at the rate 
of 8% per annum from and after the due date. If LEC in good faith disagrees with the 
statement rendered by Companies, it shall so notify Companies prior to the due date. 
If the parties are unable to resolve any such matter by agreement, it may be de- 


termined by any regulatory body or court having jurisdiction. Interest at the rate of 


8% per annum shall apply on any amount found owing by one party to another from due 


date until paid, or in case of a refund due, from date of original payment until refunded. 


| 
ARTICLE XII i 
GENERAL PROVISIONS : 

Section 1. Redetermination of Rates. After May 30, 1982, and subject to neces- 
‘Sary_regulatory Lapprovals, the rates of compensation as provided in this Agreement, 
at the option of the party who provides the service to which any such rate is applicable, 
shall be subject to adjustment at suitable intervals on at least 24 months advance 
written notice; provided that the other party shall have the right to terminate the 
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ARTICLE XIII, Section 1 (con't) -- 


Agreement as of the effective date of the adjusted rate or rates by written notice 

given at least 18 months prior to such date, if such other party, in its sole judgment, 
/ 

is not satisfied that it remains economically feasible for it to continue to take the 


service herein provided at the adjusted rate or rates. 


Section 2. Reliability and Adequacy of Service. Electric service rendered by the 
—_—sES By ane Adequacy of service. 


/ 
é 


Companies and LEC under this Agreement shall meet accepted standards of reliability 
and adequacy. LEC shall not impose loads on the system of Companies that will re- 
sult in objectionable voltage fluctuations or cause interference in service to other 
customers of Companies. If questions are raised concerning the quality of service, 
factual data shall be obtained with respect to the character of such service and appro- 


priate corrective or remedial action shall be promptly taken by any party at fault. 


Section 3. Continuity of Deliveries. Electric power and energy delivered under 
this Agreement shall be furnished continuously and/or as scheduled except for inter- 
ruptions or curtailments in service necessary for installation, maintenance, repair 
or replacement of equipment or caused by an Uncontrollable Force. Interruptions 
or curtailments in service covered by the first sentence of this Section 3 shall not 
constitute a breach of this Agreement, and neither party shall be liable to the other 


for damages resulting therefrom. 


7 


Section 4. Facilities to be Furnished. The Companies and LEC shall each furnish 


“astall, maintain and operate, or cause to be furnished, installed, maintained and 


operated, such facilities and equipment as may be necessary to enable them to fulfill 


19 


ARTICLE XIII, Section 4 (con't) -- 


their respective obligations under this Rereemene and to assure reasonable protec- 
tion to the facilities of the cther party hereto. Plans for the installation of protective 
equipment and devices on or in connection with facilities used under this Agreement 
shall be submitted to the other party for approval before such equipment is installed, 
but such approval shall not be construed to constitute a guaranty of the adequacy of 
any such equipment or devices. LEC and Companies shall install, operate, and 
maintain, or cause to be installed, operated, and maintained, on their respective 
systems such equipment as may be required to afford a communication system be- 
tween the New Roads Plant and the office dispatching power and energy for Companies' 


systems, such equipment as may be required to telemeter information and data neces- 


sary for operations under this Agreement, and equipment to provide automatic load 
- contro) as specified by Companies. Lease rentals and/or suitable annual facilities 
| 


charges on any equipment or circuits required under this Section 4 shall be apportioned 


equitably between the Companies and LEC. 


Séction 5. Operation of LEC and Cooperative Facilities. LEC and its Member 


Cooperatives agree that they will not operate that part of their transmission and/or 

distribution system supplied with electric power and energy under this Agreement at 

mission and/or distribution system that is supplied with electric power and energy 
a ee en ti eee 


— a 


from any other Point of Delivery where it receives power and energy under this 


\greement, except that, in cases of proper notification to the Companies, LEC or the 
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" ARTICLE XII, Section 5 (con't) -- 


Member Cooperatives may, during an emergency, parallel two Points of Delivery 
under this Agreement for purposes of switching so that they may avoid interruption 

of service. During such emergency operation for convenience of LEC or its Member. 
Cooperatives, Companies will not be responsible for any damages which might result 
from such operation, and LEC and its Member Cooperatives agree to hold Companies 


harmless against any and all claims for damages which might result from said opera- 
Ne eee SA 


tions. : 
Section 6. Meter Tests. (a) Each meter used under this Agreement shall be 
tested and calibrated by the owner at its own expense at regular intervals of not more 


than one year. If a meter shall be found incorrect or inaccurate, it shall be restored 


to an accurate condition or a new meter shall be substituted. 


i 


(b) Either party shall have the right to request that a special meter test be made . : 
of meters owned by the other party at any time and may be present at such test. If 
any special test discloses that the meter tested is registering correctly, or within 2% 
of normal, the party requesting the test shall bear the expense of such test. The 


expense of all other tests of meters shall be borne by the owner of the meters. 


(c) The results of all such tests and calibrations shall be open to examination by 
the other party and a report of every test shall be furnished immediately to the other 
party. Any meter tested and found to be not more than 2% above or below normal 


shall be considered to be correct and accurate insofar as correction of billing is con- 


ARTICLE XHI, Section 6 (con't 


x concerned. If, as a result of any test, any meter is found to register in excess of 
2%, either above or below normal, then the reading of such meter previously used 
for billing purposes shall be corrected according to the percentage of inaccuracy SO 

_ * found, but no such correction shall extend Beyond 90 days previous | to the day on 
| which the inaccuracy is discovered by such test, nor in any event beyond the date 


i. when the meter was last calibrated and tested, and such correction when made shall 


» 


constitute full adjustment of any claim between the parties hereto arising out of such 


inaccuracy of metering equipment. | 
(d) For any period that a meter is found to have failed to register, it shall be 
assumed that the demand established, or electric energy supplied, as the case may 
be, during said period is the same 4s that for a period of like operation, to be agreed 
noe 
upon by the parties hereto, during which such meter was in service and operating; . 
provided that if both Companies and LEC meters are installed at | a location and the 
Companies meter or meters should fail to register, the readings of the LEC meters 
shall be used for billing purposes hereunder. : 
; | . 
Section 7. Standards for Construction, ._ Maintenance and Operation of Equipment. 
(a) Each party (with LEC acting for itself and its Member Cooperatives) agrees with 
the other party that it will construct and at all times maintain its lines, Soe 
and other facilities in accordance with standards and specifications at least equal to 


those provided by the National Electrical Safety Code of the United States Bureau of 


Standards and will at all times operate same in such manner as not to interfere with 
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ARTICLE XIII, Section 7 (con't) -- 


service to the customers of the other party. 


(b) If LEC or any Member Cooperative should fail to maintain and operate its 
lines, equipment and other facilities as provided in paragraph (a) above, the Companies 
shall have the right to discontinue receipt of electric power and energy from or de- 
livery into the facilities in question, after giving notice of its intention to do so. If 
the Companies should be advised of, or have knowledge of, hazardous conditions exist- 
ing on the lines, equipment or other facilities of LEC or any Member Cooperative, 
the Companies shall have the right to immediately discontinue receipt from or de- 
livery to such facilities, until the hazardous conditions have been removed and the 
zines and other facilities shall have been placed in a safe operating condition; the 
Companies shall, however, notify LEC or the Member Cooperative as soon thereafter 
as reasonably possible of the cause for such discontinuance and shall restore service 
immediately when such cause has been removed. In either of these events, LEC and 
the Member Cooperative shall hold the Companies free and unharmed against any and 
all claims, liabilities, loss or expense resulting from such discontinuance of receipt 


or delivery by Companies, except such as results from the negligence of Companies, 


their agents or employees. 


Section 8. Right of Installation and Access. (a) Each party (with LEC acting for 


itself and its Member Cooperatives) grants to the other permission to install, main- 


"ain and operate, or cause to be installed, maintaincd and operated, on its premises 


- 


=< ; 101 
"ARTICLE XIU, Section 8 (con't) -- 


any and all equipment, apparatus and devices necessary in the performance of this 


Agreement, except as otherwise specifically provided herein. 


(b) Each party hereto (with LEC acting for itself and its Member Cooperatives) 


shall permit duly authorized representatives and employees of the other to enter upon 
its premises for the purpose of reading or checking meters, inspecting, testing, 
repairing, renewing or exchanging any or all of the equipment owned by the other 
party located on such premises, or for the purpose of performing any other work 


necessary in the performance of this Agreement. 


Section 9. Right of Removal. Any and all equipment, apparatus, devices or 
facilities placed or installed or caused to be placed or installed, by either of the par- 
ties hereto on or in the premises of the other party or of a Member Cooperative shall 
be and remain the property of the party owning and installing such equipment, appara- 
tus, devices or facilities, regardless of the mode or manner of annexation or attach- 
ment to real property of the other and, upon the termination of this Agreement, the 
Gunerthercot shall have the right to enter upon such premises and shall, within a 


_reasonable time, remove such equipment, apparatus, devices or facilities. 


ARTICLE XIV ieee 
- TERM OF AGREEMENT 


This Agreement shall not be binding upon the parties hereto until approved by the 


Administrator of the Rural Electrification Administration of the United States of 
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ARTICLE XIV (con't) -- 


America and YS ee ee 
Agreement shall remain in force and effect from the date of the last of such required 
approvals until midnight May 30, 1992, and thereafter for successive 5-year terms, 
unless egies pursuant to the meyers of Section 1 of Article III, Section 1 of 


Article XII, or Section 2 of Article XV; provided that either party hereto may termi- 


nate this Agreement as of May 30, 1992, or as of the end of any 5-year term thereafter 
Seer e ee nInemERIEEIREER ER el 


upon not less than 36 months advance written notice to the other party. 


ee ee ee a 

ARTICLE XV 

REGULATION 

Section 1. Proposed Legislation. The parties recognize that the effectiveness 

and stability of operations under this Agreement are dependent upon all of the parties 
and the Member Cooperatives of LEC, individually, assuming the responsibilities 
generally accepted by public utilities and according respect to the relationship existing 
between the parties and their customers. The Companies and LEC (acting for itself 
and for all the Cooperatives comprising its membership, individually) agree that they 
will join together in seeking enactment into law, legislation which will serve to accom- 
plish these objectives. This legislation will be sought at the next session of the 
Legislature at which such legislation — be introduced after : ,19_ 
Attached to this Agreement as Exhibit "B" and made a part hereof, is a draft of a pro- 
posed legislative act agreed upon by the parties as acceptable and one which they will 


,~intly sponsor and work to have enacted. 


” 


ARTICLE XV (con't) -- 


Section 2. Termination in Event of Non-Znactment. In the event a bill or bills in 


the form of the aforementioned Exhibit Z or a bill or bills incorporating in total the 


substance of the provisions of Exhibit ’8" are not enacted into law at the session of . 
the Louisiana Legislature, at which/it was introduced, this Agreement may be termi- 
nated by any one of the Companies or LEC by giving notice of termination in writing. to 
the other parties. Termination shall be effective immediately upon delivery of the 
notice. | 


Section 3. Power and Energy to be For Distribution Solely by Member Cooperatives. 
Power and energy transmitted by the Companies under this Agreement to Points of 
“Delivery shall be used by the Member Cooperatives in serving their customers. Such 
power and energy will not be resold or delivered by LEC ora Member Cooperative to 
any other electric distribution system operated on a utility basis, other than a Member 
Cooperative, whether owned or operated by an individual or association, by a coopera~ 
tive, by an investor-owned corporation, or by a municipality or any other Bebainion 


or agency of the State or Federal Government. 


Section 4. Cancellation of Agreements in Conflict With This Agreement. LEC 
a a ee eel 


agrees to take all necessary steps to cancel, extinguish and terminate that certain 
Pooling and Interchange Agreement between it, Dow Chemical Corporation, the City 
of Plaquemine, Louisiana, and the City of Lafayette, Louisiana, approved by the 


Rural Electrification Administration on November 19, 1968, prior to the effective 


ARTICLE XV, Section 4 (con't) -- 


date of this Agreement. If LEC is unable or fails to obtain said cancellation, extinc- 


tion or termination within the time specified, then the Companies may withdraw from 


this Agreement and it shall be of no effect. Further, LEC agrees to save and hold 
a 


the Companies harmless | from any claims of whatever nature arising out of or result- 


ARTICLE XVI 
REMEDIES, WAIVERS, NOTICES AND SUCCESSORS 
Section 1. Remedies of Parties. Except as otherwise specifically provided, 
nothing contained in this Agreement shall be construed to abridge, limit, or deprive 
any of the parties hereto of any means of enforcing any remedy which it might other- 
wise have, either at law or in equity, including the right, if any, of injunction and 


specific performance, for the breach of any ‘of the provisions hereof. 


Section 2. Waivers. Waiver at any time of rights with respect to a default or 
any other matter arising in connection with this Agreement shall not be deemed to he 


a waiver with respect to any subsequent default or matter. 


Section 3. Companies’ Operating Agent. The Companics shall constitute and 
"appoint a true and lawful agent (herein referred to as the "Companies' Operating Agent") 


who shall be authorized to: 


f-1L/-0O9 


x 


ARTICLE XVI, Section 3 (con't) -- 


. 


.4) Schedule and accept delivery of power and energy from the LEC's New 


Roads Plant. 


- b) Prepare and submit to LEC on behalf of the Companies any and all 
schedules, notices, and payments provided for in this Agreement. 
c) Receive and accept from LEC on behalf of the Companies any and all 


rt) 


schedules, notices and payments provided for in this Agreement. 
alee 
The Companies hereby appoint Gulf States Utilities Company as Companies’ 


Operating Agent under this Agreement. The Companies covenant and agree that the 
authority invested in Gulf States Utilities Company or any successor operating agent 
shall not be revoked unless and until a successor Companies’ Operating Agent is ap- 
pointed and authorized to act by the Companies. The appointment of aa such successor 
Companies’ Operating Agent shall be evidenced by written notice by each Company to 


LEC. 


Section 4. Notices. Any written notice, demand or request required or authorized 


under this Agreement shall be deemed properly given to or served on LEC if mailed to: 


Louisiana Electric Cooperative, Inc. 
New Roads, Louisiana 
( 
Any such notice, demand, or request shall be deemed properly given to or served on 
“he Companies if mailed to: 


Gulf States Utilities Company 
P. O. Box 2431 
Baton Rouge, Louisiana 70821 


ARTICLE XVI, Section 4 (con't) -- 


The designation of the persons'to be notified, or the addresses of such persons, may 


be changed by written notice to the other party. 


Section 5. Successors and Assigns. ‘ This Agreement shall inure to the benefit of 


and be binding upon the parties hereto and their respective successors and assigns. 


ATTEST: CENTRAL LOUISIANA ELECTRIC COMPANY, INC, 


By 


Secretary ~~ Presieut 


ATTEST: . GULF STATES UTILITIES COMPANY 
By 5 
Secretary President 
ATTEST: LOUISIANA POWER & LIGHT COMPANY 
By 
. Secretary . President 
ATTEST: LOUISIANA ELECTRIC COOPERATIVE, INC, 


: Secretary President 


. 
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EXHIBIT B 
AN ACT 


To amend Title 45 of the Louisiana Revised Statutes of 1950 by adding thereto a 
new section to be designated as R.S.. 45: a 1 relative to stabilizing the service prac- 
tices of electric public utilities, electric SIE and other suppliers of electricity; 
to regulate the extension and construction of facilities for the furnishing of electric 
service; and to amend and re-enact Section 426 of Title 12 of the Louisiana Revised 
Statutes to vest the Louisiana Public Service Commission with authority to adjudicate 
disputes arising under R.S. 45:123.1 and to provide the Public Service Commission 
with additional limited jurisdiction over rates, service practices and operations of 


electric cooperatives organized under Title 12. 


BE IT ENACTED BY THE LEGISLATURE OF LOUISIANA: 


Section 1. Section 123.1 of Title 45 of the Louisiana Revised Statutes of 1950 is 


hereby enacted to read as follows: 


§ 123.1 STABILIZING SERVICE BY ELECTRIC PUBLIC UTILITIES, ELECTRIC 
COOPERATIVES AND OTHER SUPPLIERS OF ELECTRICITY: EXTENSION AND 
CONSTRUCTION OF FACILITIES, REGULATION THEREOF. No electric public util- : 
" ity, electric cooperative or other supplier of electric service shall construct or extend 
its facilities, or furnish, or offer to furnish electric service, to any point of connec- 
tion which at the time of the proposed construction, extension, or service is being 


-cved by, or which is not being served but is located within three hundred (300") feet 


- 


” 


EXHIBIT B, AN ACT (con't) -- 


of the electric lines of another supplier except with the consent in ere of such other 
supplier; provided, however, that nothing contained herein shall preclude any supplier 
of electric service from extending service to unserved premises located within three 
hundred (300') feet of its existing electric lines although the point of connection be 
within three huhdred (300') feet or less of the existing electric lines of another supplier; 
and provided further that any consumer who feels aggrieved with the electric service 
being received by him may apply to the Louisiana Public Service Commission for an 
order directed to said supplier to show cause why the consumer should not be released 
from his present supplier, and if the commission shall find that ‘the service rendered to 
such consumer is inadequate, or that failure to grant said release shall work an undue 
rdship to the consumer, the release shall be granted provided; however, charges 
under rates approved by the Public Service Commission may not be considered as con- 


stituting a hardship in any case. 


As used in this Section, “electric lines" are lines constructed and operated for 
the transmission and/or distribution of electricity and which, as existing, are adequate 
to supply the expected power requirements of the customer to be served; provided, 


however, no line which was originally constructed for the principal purpose of pre- 


empting territory shall be considered an "electric line" within the meaning of this 


-Section. 


As used in this Section, "supplier" means any person, firm, corporation, or co- 
x | 
| 
~. 2rative engaged in the generation, transmission, distribution or sale of electric 


EXHIBIT B, AN ACT (con't) 


The provisions of this Section shall not apply to municipally-owned or operated 
utilities of the State of Louisiana or to the Parish of Orleans. Nor shall anything in 
this Section authorize any supplier of electric service governed thereby to extend 


service to any customer or consumer within the corporate limits of a municipality 


from which it does not have a franchise for such service. 


Section 2. Section 426 of Title 12 of the Louisiana Revised Statutes of 1950 is 
hereby amended and re-enacted to read as follows: § 426 JURISDICTION OF THE 
PUBLIC SERVICE COMMISSION, Cooperatives transacting business in this State 

- pursuant to this part shall be subject to the jurisdiction and control of the Public 
“rvice-Commission only with — to their rates, service practices, and opera- 


ee nn NINE P 
tions, and matters SRE Eades the provisions of R.S. 45:123.1. 


~— = eres 


Section 3. SEVERABILITY 


If any provision or item of Section 123. 1 of Title 45 of the Louisiana Revised 
Statutes of 1950 or Section 426 of Title 12 of the Louisiana Revised Statutes of 1950, 
or the application thereof is held invalid, such invalidity shall not affect other pro- 
visions, items or applications of these Sections which can be given effect without the 
invalid provisions, items or applications and to this end the apaieere thereof are 


thereby declared severable, 


Section 4. All laws or parts of laws inconsistent or in conflict herewith be aud 


the same are hereby repealed. 
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File No. 2-38378 


SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D. C. 20549 


AMENDMENT No. 1 RECD=S.2.C.,. 


to OCT 201970 
-7 FORM S-7 waa’ Be 
REGISTRATION STATEMENT 


under 
THE SECURITIES ACT OF 1933 


Louisiana — & Light Company 


(Exact name of registrant as specified in charter) 


State of Florida x "92-0245590 


se 


(State or other jurisdiction of incorporation (RS. Employer Identification No.) 
or organization) 


142 DELARONDE STREET, NEW ORLEANS, LOUISIANA 70114 
(Address of principal executive offices) 


_ B. W. LEWIS, Chairman of the Board . Jj. H. ERWIN, JR., Treasurer and 
' 142 Delaronde Street Assistant Secretary 
New Orleans, Louisiana 70114 : 142 Delaronde Street 
New Orleans, Louisiana 70114 


MELVIN I. SCHWARTZMAN, Esq. CHARLES A. READ, Esq. 
MONROE & LEMANN REID & PRIEST 
1424 Whitney Building Two Rector Street 

New Orleans, Louisiana 70130 New York, New York 10006 


(Names and addresses of agents for service) 
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. - = . © BUSINESS : aint 

Territory. The Company operates in 46 of the 64 parishes (counties) in Louisiana. Electric 
.service is supplied directly in 535 communities. The estimated population of the service area was 
1,105,000 as of June 30, 1970. All property of the Company is located in Louisiana. 

The advantages of deep water sites along the Mississippi River are added to the vast resources 
of the. areas as industrial attractions. Louisiana ranks first in national production of sulphur and salt 
and second in the production of oil and gas, sitting atop approximately| 18% of the United States proved 
oil reserves and more than 30% of its natural gas. These resources furnish the nucleus of. one of the 
world’s important and growing chemical centers. Additionally, Louisiana ranks third in the nation in the 
production of primary aluminum. ae | z 

The average Mississippi River daily stream flow is in excess of total water withdrawal for all 
purposes in the United States, thus giving assurance of ample water to industries requiring water trans- 
portation, water for cooling or water for processing. : 

. Nearly half of the state is in forests, affording raw materials for the growing number of wood- 
using industries locating in Louisiana. Other enterprises place the state in first position in the nation 
in the production of sweet potatoes and fur pelts, and second in the production of sugar cane, rice and 
shrimp. In Northeast Louisiana, in the vicinity of the Mississippi and Ouachita Rivers, fertile farm 
lands are important production areas for cotton and soybean crops and for beef cattle. Most of this 
area is served by the Company. . a 

_ Electric Service. On June 30, 1970 the Company provided electric service to 341,645 customers. 
During the twelve months ended June 30, 1970, the Company derivéd 40% of its operating revenues 
from the sale of electric service to residential customers; 18% from sales to commercial customers; 
25% from sales to industrial customers; and 17% from sales to governmental customers, public utilities 
and others. - : seas 

Rates. All rate schedules include adjustment clauses for changes in the cost of fuel and directly 
allocable taxes such as sales or excise taxes. 

_ Average revenues per KWH sold by the Company for the past five calendar years and for the 
latest interim period are‘as follows: ees e | = 


| i Months 

June 3, 
m9 i OH a ee 
(226¢ 218¢ 215¢ 207¢ 202¢ 2.00¢ 
Commercial - 242 234 230 224 218 236 


“Industrial .......-- 099 +089 O88 O81 O81  O8l 


” Regulation. As a subsidiary of Middle South Utilities, Inc., which is a registered holding com- 
pany under the Public Utility Holding Company Act of 1935 (“Holding Company Act”), the Company 
is subject to the regulatory provisions of the Holding Company Act. | : 

” ‘The Company is subject in certain of its activities to the provisions of the Federal Power Act, which 
provides for the regulation by the Federal Power Commission of the business of, and facilities for, 
transmission of electric energy in interstate commerce and sale of electric energy at wholesale in interstate 
commerce. The Federal Power Commission also exercises accounting jurisdiction over the Company. 

The Company is subject to the jurisdiction of the Louisiana Public Service Commission as to rates 
and charges, standards of service, depreciation, accounting and other matters, except that certain 
municipalities have power of local regulation. . = 

_. The Louisiana Public Service Commission does not exercise jurisdiction over the issuance of securi- 
ties by the Company because these matters are subject to the jurisdiction of the Securities and Exchange 
Commission (“SEC”) under the Holding Company Act. By letter to the SEC dated October 9, 1970, 
the Cities of Lafayette and Plaquemine, Louisiana, alleged, among} other things, that the Company, 
together with Gulf States Utilities Company and Central Louisiana Elecric Company, Inc., through nego- 
tiations being conducted with Louisiana Electric Cooperative, Inc. for a possible power sales and trdns- 


mission agreement, is engaging in activities inconsistent with the provisions of the Holding Company _ 


6 


eh BBs 


. 


Act and the antitrust laws. Louisiana Electric Cooperative, Inc. is a federated cooperative, the members 
of which are rural electric distribution cooperatives, and is constructing 2 200,000 KW steam electric 
_ generating station in the vicinity of New Roads, Louisiana. In their letter the Cities requested, among 
other things, that, the SEC withhold all action on the declaration filed by the Company under the Holding 
Company Act with respect to its presently proposed financing. In the opinion of General Counsel for the 
Company, the validity of the New Bonds and the New Preferred Stock in the hands of the purchasers 
thereof will not be affected by whatever subsequent disposition may be made of the matter should a peti- 
tion, be filed with a court to review the order of the SEC under the Holding Company Act authorizing 
the issuance of such securities. : > ; 
eke PROPERTY | 
© General. All property of the Company is located in the State of Louisiana. 


Genérating Stations. At June 30, 1970 the Company owned three principal steam electric gen- 
erating stations with 2 total net capability of 1,877,000 KW and one gas engine plant with a net capability 
of 10,000 KW. Ninemile Point Unit No. 4, which will be 2 750,000 KW unit, is scheduled for opera- 
tion at the beginning of 1971. Construction has begun on Ninemile Point Unit No. 5, which will be 2 
750,000 KW unit and is scheduled for operation in early 1973. “Net capability”, as used herein, is the 
present dependable load carrying ability of generating stations, as demonstrated under actual operating 
conditions. 

_ Additions and Retirements of Electric Utility Property. From January 1, 1965 to June 30, 
1970, the Company made expenditures of $283,871,677 for gross additions (not including construction 
work in progress which amounted to $72,406,992 at June 30, 1970) to electric utility plant. During this 
same period $30,905,581 of utility plant was retired. The net additions during this period thus amounted 

to $252,966,096, an increase of 87.7%. 


Interconnections. The Company and the three other principal operating companies in the Middle 
South System share generating capacity and other power resources. The Company also has direct 
interconnections with facilities of the Gulf States Utilities Company, Mississippi Power Company, South- 
western Electric Power Company and Central Louisiana Electric Company, Inc. In addition, there are 
direct interconnections between other companies of the Middle South System and Arkansas-Missouri 
Power Company, Mississippi Power Company, Oklahoma Gas and Electric Company, Southwestern 
Electric Power Company, Empire District Electric Company, Arkansas Electric Cooperative Corpora- 
tion, Tennessee Valley Authority and certain multiple purpose projects of the Federal Government 
located in Arkansas. 

The peak demand (exclusive of station uses) of the Middle South System through June 30, . 
1970 was 6,770,000 KW, including sales of 822,000 KW to non-affiliated companies, which occurred on 
June 18, 1970. At that time the net capability of the principal generating stations of the Middle South 
System, including 1,056,000 KW of firm power available under major contracts, totaled 7,699,000 KW. 
At the time of the Middle South System peak load, the Company’s service area load was 1,825,000 KW 
and the net capability of the generating stations ‘of the Company’s system, plus 274,000 KW of firm 
power available to the Company, totaled 2,161,000 KW. Representatives of the Middle South System 
regularly review load and capacity conditions in order to coordinate and recommend the location and 
time of installation of additional generating capacity and of interconnections in the light of the availability 
. of power, the location of new loads, and maximum ‘economy to the System. The power supply has at 

all times been adequate to meet the needs of the Company and other companies in the System. 
Arrangements have been made under which the Middle South System, seven neighboring. utilities 
and the Tennessee Valley Authority exchange capacity which is available for such purpose because of 
diversity in the periods of peak demands. The purpose of these exchange arrangements is to effect 
economies for the benefit of each of the systems involved. The diversity capacity available for exchange 
is approximately 1,500,000 KW. Of the total amount to be exchanged, the Middle South System’s 
_ share is approximately 30.39% and the Company’s share is approximately 8.99. Each participant in the 
arrangements is providing the necessary transmission lines and related facilities in its territory at 
voltages up to 500 KV. , : : 
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(Holding Company Act Release No. 16881) ADMINISTRATIVE PROCEEDING 
: FILE NO. 3-2622 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COM4LSSION 
October 27, 1970 

In.the Matter of ny : : 
: ORDER AUTHORIZING ISSUE AND 
LOUISIANA POWER & LIGHT COMPANY : SALE OF BONDS AT COMPETITIVE 

New Orleans, Louisiana "BIDDING AND INCREASE IN 

: ° AUTHORIZED SHARES OF PREFERRED 

(70-4921) STOCK AND ISSUE AND SALE THEREOF 
AT COMPETITIVE BIDDING 


‘ 


: 


. (Public Utility Holding Company Act of 1935) 


Louisiana Power & Light Company ("Louisiana"), a registered holding company 
and an electric utility subsidiary company of Middle South Utilities, Inc., also 
a registered holding company, has filed a declaration and. an amendment thereto 
pursuant to Section 6(a) and 7 of the Public Utility Holding Company Act of 1935 
("Act") and Rule 50 thereunder regarding the following proposed transactions. 

: Louisiana proposes to issue and sell, subject to the competitive bidding 
requirements of Rule 50 under the Act, $20,000,000 principal amount of First 
Mortgage Bonds, __% Series due 2000. The interest raté of the bonds (which 
will be a multiple of 1/8 of 1%) and the price, exclusive of accrued interest, 
to be paid to Louisiana (which will be not less than 100% nor more than 102-3/47% 
of the principal amount thereof) will be determined by competitive bidding.: The 
bonds will be issued under Louisiana's Mortgage and Deed of Trust dated as of 
April 1, 1944, to The Chase Manhattan Bank. (National Association), successor to 
The Chase National Bank of the City of New York and Charles F. Ruge, successor 
to Carl E. Buckley, as Trustees, as heretofore supplemented by various indentures 
and as to be further supplemented by a Fourteenth Supplemental Indenture to be 

‘dated November 1, 1970, and which contains a prohibition until November 1, 1975, 
against refunding the issue with the proceeds of funds borrowed at a lower 


effective interest cost. 
| 


Louisiana also proposes to amend its Certificate of Incorporation so as to 
authorize 70,000 shares of a new series of cumulative preferred stock, $100 par 
value, and to issue and sell such shares subject to the competitive bidding re- 
quirements of Rule 50 under the Act. The dividend rate of the preferred stock 
(which will be a multiple of 1/25 of 1%) and the price ito be paid to Louisiana 
(which will be not less than $100 nor more than $102.75 per share) will be 
determined by competitive bidding. The terms of .the preferred stock will include 
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a prohibition until November 1, 1975, against refunding the stock, directly or 
indirectly, with the proceeds of funds derived from the issuance of debt 
securities at a lower effective interest cost or from the issuance of other 
stock, which ranks prior to or on a parity with the preferred stock as to 
dividends or assets, at a lower effective dividend cost. 


Louisiana will apply the net proceeds derived from the issue and sale cf 
the bonds and preferred stock to the payment of short-term bank loans outstanding 
prior to the issue and sale of such bonds and preferred stock and to the 1970 
construction program of Louisiana. Louisiana expects such bank loan indebtedness 


to aggregate approximately $18,000,000 ‘and such construction expenditures to be 
about $75,700,000, 


No State commission and no Federal commission 


» other than this Commission, 
has jurisdiction over the proposed transactions. 


On October 9, 1970, counsel for the Cities of Lafayette and Plaquemine, 
Louisiana ("Cities"), submitted a letter and certain documents. The Cities did 
not filé a Notice of Appearance as a party pursuant to Rule 9(a) of the 
Commission's Rules of Practice nor did they request a hearing. The Cities re- 
quest that the Commission withhold the issuance of the order authorizing the 
proposed transactions pending en investigation by the Commission into their 
allegations that Louisiana and two other nonaffiliated public-utility companies, 
in alleged violation of the Federal antitrust laws, have been preventing 
construction of generating facilities by certain cooperatives in Louisiana and 
‘related power pooling arrangements in which the Cities are to participate. 

The Commission finds that this controversy does not justify withholding of the 
requested order since it isi not relevant to the consideration of the proposed 
transactions which in all respects satisfy the standards of Section 7. Due 
notice of the filing of said declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act (Holding Company Act Release 
16840), pursuant to which interested persons were given an opportunity to 
request a hearing. The Commission finding that the standards of Sections 

and 7 are satisfied and no hearing having been requested of or ordered by 
Commission; and that it is appropriate in the public interest and in the 


interest of investors and consumers that said declaration, as amended, be 
permitted to become effective: : 


IT IS ORDERED, pursuant to the applicable provisions of the Act and rules 
thereunder, that said declaration, as amended, be, and it hereby is, permitted 


to become effective forthwith, subject to the terms and conditions prescribed 
in Rules 24 and 50 promulgated under the Act. 


By the Commission. 


Orval L. DuBois 
Secretary 
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SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D. C. 20549 


FORM U-1 


APPLICATION OR DECLARATION 
: -YNDER 
THE PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Louisiana Power & Light Company 
142 Delaronde Street 
‘New Orleans, Louisiana 70114 
(Name of company filing this statement 
and address of principal executive offices) 


Middle South Utilities, Inc. 
(Name of top registered holding company 


Parent of each applicant or declarant) 


J. H. Erwin, Jr. 
Treasurer 
Louisiana Power & Light Company 
142 Delaronde Street 


New Orleans, Louisiana 70114 
(Name and address of agent for service) 


The Commission is also respectfully requested to send copies of any notices 
or communications to the following: : 


Melvin I. Schwartzman : Donald J. Winfield 

Monroe & Lemann Vice President 

2k Whitney Building Middle South Utilities, Inc. 

New Orleans, Louisiana 70130 280 Park Avenue 
New York, New York 10017 
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ITEM 1. DESCRIPTION OF PROPOSED TRANSACTIONS. 


(a) Interim Financing Program — ao 
Louisiana Power & Light Company ("Company") presently has in 


effect as heretofore authorized by the Securities and Exchange Commission 
("Commissicn") in File No. 70-4743, & program covering the Company's interim 
financing requirements (bank borrowings and sales of commercial paper) through 
December 31, 1970. ; 

The Company now proposes As put into effect a program covering 
its interim financing requirements through December 31, 1972. Such program 
contemplates that during the period through December 31, 1972, the Company 
will from time to time, as needed, borrow from, pay, pre-pay and/or re-borrow 
from one or more commercial banks and issue and sell commercial paper to a 
dealer or broker in such securities, provided that the aggregate principal 
amount at any one time outstanding of all such borrowings (both by commercial 
bank loans and by sales of commercial paper), as well as of all borrowings 
made under the authority poanens by the Commission in the aforesaid File 
No. 70-4743 (which borrowing authority terminates on December 31, 1970, 
with all borrowings thereunder maturing not later than December 31, 1970) 
shall never exceed $40,000,000. ‘The nature of the borrowing or borrowings 
made at any particular time would be determined on the basis of market con- 
ditions with a view toward obtaining borrowed funds at the lowest possible 
cost. 

The proposed ccumercial banic loans would be evidenced by 
unsecured promissory notes of the Company, net to the order of the lending 
bank, maturing not later than December 31, 1972, and bearing interest at the 
prime rate in effect at the lending bank either from time to time or at the 
date of issue, depending on the arrangement negotiated by the Company with 
the bank. Such notes would be subject to prepayment in whole at any time 
or in part from time to time without penalty or premium. No commitments 
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have yet been obtained for such commercial bank loans, but it is expected 
that seid loans will be obtained from one or more New York City banks and 
one or more Louisiana banks. 

The proposed commercial paper of the Company would be in the 
form of unsecured Bearer notes maturing not longer than |nine (9) months after 
the respective dates thereof, issued in denominations of not less than 


$50,000 and not more than $1,000,000, and sold by the Company directly to 


Iehman Commercial Paper Incorporated ("Lehman") at a discount which will not 
exceed the discount rate per annum prevailing at the respective dates of 
issuance for the particular maturities involved for sales of prime commercial 
paper of comparable quality by public utility issuers to commercial paper 
dealers. No other costs, fees, commissions or additional charges will be 
payable by the Company to Iehman in connection with the issuance and sale of 
such commercial paper. The commercial paper will not be prepayable prior 
to maturity. | 

Lehman, eas principal, will initially reoffer the commercial 
paper, at a discount rate no greater than 1/8th of 1% per annum less than the 
discount rate to the Company, to corporations and institutional investors 
from a list of 100 such proposed offerees. -Such list includes commercial 
banks, insurance companies, corporate pension funds, investment trusts, 
foundations, colleges and universities, municipal and state benefit funds, 
eleemosynary institutions, finence companies and non-financial corporations. 
Reference is made to the letter of Terman dated October 21, 1970, and the ; 
Confidential List of Offerees constituting Schedule A thereto, filed here- 
with as Exhibit B-1 hereto, for a more full and complete ‘statement ofa 
the arrangement with Lehman with respect to the oe paper and for 


the above mentioned list of proposed offerees. 


-2- 
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The Company’ s construction program contemplates expendi tures " 
of approximately $75,700,000 in 1970, $110,000, 000 in 1971 and $120, 000, 000 
in 1972. The net proceeds of the borrowings herein proposed will be used, 
together with other funds available to the Company, for the construction 
of new facilities, for additions ont improvements to present facilities, and 


for other corporate purposes. 


The Company expects to effect permanent financing also during 


the period through December 31, 1972 and may use part or all of the proceeds 
of such permanent financing to pay or pre-pay commercial bank loans or to 
pay commercial paper. However, it is essential to the Company's interim 
financing program, and the Company therefore proposes, that such use of the 
proceeds of permanent financing(s) shall not reduce the aggregate principal 
amount of commercial paper or of commercial bank loans which the Company 
herein seeks authorization to have outstanding at any one time during said 
period through December 31, 1972. 

The Company expects to retire all of the then outstanding 
borrowings, (both commercial bank loans and commercial paper) covered by 
this declaration on or before December 31, 1972 from the proceeds of the 
sale of first mortgage bonds and/or preferred stock and/or other securities. 

No associate company or affiliate of the Company or affiliate 
of any such associate company has any material interest, direct or indirect, - 


in the proposed transactions. 


(b) Trensfer from Retained Earnings Account 
. to Common Capital Stock Account Stock Account. 


In order to strengthen its capital structure for the benefit 
of holders of 211 classes of the Company's securities, the Cecmpany proposes 
to increase the stated value of that part of its Capital Stock represented 
by the 20,148,000 shares of its outstanding Common Stock, no par value, 


-3- 
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from $122 ,800,000 to $125,925,000 by transferring $3,125,000 from its 
Retained Earnings Account to its Comnon Capital Stock Account. 
ITEM 2. FEES, COMMISSIONS AND EXPENSES. 


The fees, commissions and expenses to be paid by the Company 


in connection with the proposed transactions are estimated to be less than 
$2,000. 
ITEM 3. APPLICABLE STATUTORY PROVISIONS, 


(a) Interim Financing Program 
The Company believes Sections 6(a) and 7 of the Act and 


Rule 23 of the rules and regulations promulgated by the Securities and 
Exchange Commission (herein called "Commission") under the Act apply to 
the proposed borrowings. ! 

The Company believes that the proposed issuance of the notes 
to commercial banks is exempt from the requirements of Rule 50 by virtue of 
the provisions of subparagraph (a)(2) thereof. | 

The Company believes that Rule 50 may be applicable to the 
proposed issuance a Sale of commercial paper but submits ‘thet the exemp- 
tive provisions of subparagraph (a)(5) of said Rule should be found by the 
Commission to eon here in that compliance with the competitive bid ding 
requirements of Rule 50 in connection with the sale of comercial paper as 
proposed herein is not necessary cr appropriate in the public interest or 
for the protection of investors or powers because the ccumercial paper 


will have a maturity not in excess of nine (9) months, current rates for 


commercial paper issued by such prime borrowers as the Company are published 


daily in financial publications, and it is not practical to invite bids for 


commercial paper. The Company therefore requests that the Commission 


exempt the proposed issuance and sale of commercial paper from the requirements 


of Rule 50 on the basis above set forth or on any other basis which the 


Commission may deem applicable. : | 
| 
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(b) Transfer from Retained Earnings Account , 
. to Common Capital Stock Account. c 
The Company understands that the Commission considers that a 


transfer of funds from the Retained Earnings Account to the Canmon Capital 
Stock Account is subject to Sections 6(a) and 7 of the Act, and believes, 
therefore, that Rule 22 is applicable to that proposed transaction. 

ITEM 4. | REGULATORY APPROVAL 

No state regulatory body or agency and no federal commission or 
agency other than the Commission has jurisdiction over the proposed transaction. 
ITEM 5. PROCEDURE. 

The Company respectfully requests that the Commission's order 
in this matter be entered on or by December 15, 1970. 

The Company waives a recommended decision by a hearing officer 
or any other responsible officer of the Commission, agrees that the Staff of 
the Division of Corporation Regulation may assist in the preparation of the 
Commission's decision, and requests that there be no waiting period between the 
issuance of the Commission's order and the date it is to become effective. 

The Company further requests that it be granted authority to 
file on a quarterly basis its certificate under Rule 2: insofar as issues and 
sales of commercial paper pursuant hereto are concerned. 

TTEM 6. EXHIBITS AND FINANCIAL STATEMENTS, _ } 
(a) Exntbits: 
A-1 - Draft of form ofincte to be-used for commercial paper. 


B-1 - Copy of Letter of October 21, 1970 from Lehman Commer- 
cial Paper Incorporated. 


- Not applicable. 


- Not applicable. 


c 
D 
E - Not applicable. 
F 


|e Opinion of Monroe & Lemann, General Counsel for the 
Company. 
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-(b) Financial Statements 


. Financial statements of the Company, of Middle South Utilities, 


Inc. and of Middle South Utilities, Inc. and Subsidiaries, consolidated, each 


for the twelve months ended August 31, 1970. | 


Journal Entries giving effect to the above transactions. 
There will be no change in. unbonded bondable property avail- 


able for the issuance of bonds as a Yesult of the proposed transactions. 


With respect to each of the balance sheets constituting a 


part of the aforesaid financial statements, which balance sheets are dated 


August 31, 1970, there have been no material changes, not in the ordinary 


> | 
course of business, which have taken place since the date of said balance 


sheets. . 


Pursuant to the requirements of the Public Utility Holding 
Company Act of 1935, the undersigned Company has duly caused this state- 
ment to be signed on its behalf by the undersigned thereunto duly authorized. 


LOUISIANA POWER & LIGHT COMPANY 


ee 
J. HE » Jr., Treasurer 


October 30, 1970. 
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(Holding Company Act Release No. 16898) 


; before the | 
SECURITIES AND EXCHANGE COMMISSION - 
; Novesdber 10, 1970 | 
— 
In the Matter of 2 WOTICE OF PROPOSED ISSUE AND 
as 5 _ SALE OF NOTES 10 BANKS AND 
LOUISIANA POWER & LIGHT COMPANY - =: 10 DEALER COMMERCIAL PAPER 
143 Delaronde Street _ MSD EXCEPTION FROM COMPETITIVE 
New Orleans, Louisiana 70]14 : BIDDING AND TRAHS?ER BY SUB- 
SIDIARY COMPANY OF A PORTION 
(70-4943) : OF EARIED SURPLUS 10 OND 


CAPITAL STOGK ACCOUNT 
(Public Utility Holding Company Act of 1935): | 


NOTICE IS HEREBY GIVEN that Louisiana Power & Light Company ("Louisiane"), 
an electric utility subsidiary company of Middle South Utilities, Inc., a 
registered holding company, has filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 ("Act"), designating Sections 
6(a) end 7 of the Act and Rule 50(a) (5) promigated thereunder as applicable to 
the proposed transactions. All interested persons are referred to the i 
declaration, which is summarized below, for a complete statement of the proposed 
transactions. | 


Louisiana proposes, from time to time but not later than December 31, 1972, 
to issue and sell short-tera notes (including commercial paper), in an aggregate 
principal amount outstanding at any one time of not more than $40,000,000. 
Louisiana intends to utilize the proceeds of the sale of its notes for construction 
expenditures and other corporate expenditures. Louisiana's construction program 
contezplates construction expenditures of approximately $75,700,000 for 1970, 
$10,000,000 for 1971, and $120,000,000 for 1972. ‘the proposed bank notes will 
bear interest at the prime commercial bank rate, in effect from time to time or 
as of the dates the notes are executed and will be subject to prepayment at any 
time without penalty. No commitments have been obtained for such tank loans, 
but it is expected that they will be obtained from one or more barks in New 
York City and Louisiana. ‘The names of the banks will be provided by amendment. 


_ Louisiana also propones to issue and sell, from time to time, commercial . , 
paper in the form of short-term promissory notes to an investment banker and 
‘dealér in cotmiercial peper to mature not later than Dec ber 31, 1972. The 

total amount of cozmercial paper and bank loans outstand at any one tine 

will not exceed $40,000,000. The commercial paper notes |will be of varying 
maturities, with no such notes maturing more than 270 d after the date of issue. 
Such notes, in denominations, of not less than $50,000 and not more than $1,000,000, 
will be issued and: sold by Louisiana directly to the dealer at a discount which 
will not be in excess of the discount rate per annum prevailing at the date of 
issuance for commercial paper of comparable quality and of the particular maturity 
sold by issuers thereof to commercial paper dealers. No! commercial paper notes 
will be issued having a maturity of more than 90 days, at an effective interest 
cost which exceeds that at which Louisiana could borrow from banks. 
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No commission or fee will be payable in connection with the issue and 
sale of the commercial paper notes. The dealer, as principal, will reoffer - 
such notes at a discount of 1/8 of 1% per annum less than the prevailing discount 
rate to Louisiana. The notes will be reoffered in a manner which will not 
constitute a public offering to no.more than 100 identified and designated 


customers in a list (nonpublic) prepared in edvance by the dealer. 


" Louisiana expects to retire the bank notes and commercial paper from the 
net proceeds of the sale of first mortgag> bonds and/or preferred stock and/or 
other securities prior to December 31, 1972. 


Louisiana requests exception from the competitive bidding requirements of 
Rule 50 for the proposed issue and sale of its commercial paper pursuant to 
(a)(5) thereof. It is stated that it is not practical to invite 
competitive bids for commercial paper and that current rates for commercial 
r for such prime borrowers as Louisiana are published daily in financial . 
publications. The company further states that the proposed commercial paper notes 
will have a maturity of 270 days or less and generally will be sold at effective 
interest costs that will not exceed the effective interest cost at which the 
could borrow from banks. Louisiana also requests authority to file 
certificates under Rnle 24 with respect to the issue and sale of commercial 


paper on a quarterly basis. : i 


Louisiane also proposes to transfer $3,125,000 from its Retained Earnings 
Account to its Common Capital Stock Account. It is stated that the transfer 
“will strengthen Louisiane'ts capital structure for the benefit of holders of all 
classes of its securities. 


- It is stated that no State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed transactions. It is 
also stated that the fees and expenses to te incurred in connection with the 
proposed transactions will not exceed $2,000. 

NOTICES IS FUETHER GIVEN that any interested person may, not later than 
November 30, 1970, request in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such request, and the 

issues of fact or law raised by said declaration which he desires to controvert; 
or he may request that he be notified if the Comission should order a hearing 
‘thereon. Any such request should be addressed: Secretary, Securities and : 
Exchange Commission, Washington, D. C. 20549. A copy of such request should be 
served personally or| by mail (air mail if the person being served is located 
more than 500 miles from the pointof mailing) upon the declarant at the above- 
stated address, and proof of service (by affidavit or, in caseof an attorney . 
at law, by certificate) should be filed with the request. At any time after said 
date, the declaration, as filed or as it may be amended, may be permitted to 
become effective as provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant exemption from such rules 
as provided in Rules’ 20(a} and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice as to whether a 
hearing is ordered will receive notice of further developments in this matter, 
including the date of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regulation, pursuant to 


“delegated authority. 
Orvgl Le t DaBois 
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UNITED STATES OF AMERICA 
BEFORE THE SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D. C. 


---------------------------- tann-- x 
In the Matter of : 


LOUISIANA POWER & LIGHT COMPANY 3 


File No. 70-4921 : CERTIFICATE PURSUANT 

- TO RULE 24 
(Public Utility Holding Company ~ : 
Act of 1935) 


This is to certify, pursuant to Rule 24 under the 
Public Utility Holding Company Act of 1935, that the trans- 
actions proposed by Louisiana Power & Light Company in its 
declaration in the above file have been carried out in 
accordance with the terms and conditions of and for the 
purposes represented by the declaration and pursuant to the 
order of the Securities and Exchange Commission with respect 
thereto dated October 27, 1970. On November 12, 1970, the 
Company issued and sold to the underwriters who, in response 
to the Company's Invitation for Bids, were the highest .and 
best bidders, $20,000,000 in principal amount | jof its 
First Mortgage Bonds, 9-3/8% Series due 2000. | On the same 
date, the Company issued and sold to the underwriters who, 
in response to the Company's Invitation for Bids, were the 
highest and best bidders, 70,000 shares of a new series 
of its Preferred Stock which had been created and designated 
as its 9.52% Preferred Stock, Cumulative, $100 Par Value. 


Attached hereto and incorporated by jreference are: 

Exhibit A-1l - Copy of the Prospectus being used in 
connection with the sale of the Bonds. Reference is made to 
the Prospectus for the names of the Purchasers and the terms 
of the offering. 


Exhibit A-2 - Copy of the Prospectus being used in 
connection with the sale of the Preferred Stock. Reference 
is made to the Prospectus for the names of the Purchasers and 
the terms of the offering. 


Exhibit B-1 - Conformed copy of the accepted Form 
of Bid and the attached Terms of. Purchase which together con- 
Stitute the Agreement with respect to the sale of the Bonds. 


Exhibit B-~2 - Conformed copy of the accepted Form 
of Bid and the attached Terms of Purchase which together con- 
stitute the Agreement with respect to the sale of the Pre- 
ferred Stock. 


Exhibit C-1 - Copy of Fourteenth Supplemental 
Indenture, dated as of November 1, 1970, as executed and 
delivered. 


Exhibit C-2 - Conformed copy of Certificate of 
Amendment, dated November 4, 1970, to the Company's Certificate 
of Incorporation authorizing the Preferred Stock, as filed 
with appropriate state officials. 


Exhibit D-l - A statement of the terms of the 
several proposals submitted for the Bonds and the names of 
the managers of the groups submitting the proposals. 


Exhibit D-2 - A statement of the terms of the 
several proposals submitted for the Preferred Stock and the 
names of the managers of the groups submitting the proposals. 


Exhibit F-l1(a) - Post-Effective opinion of Messrs. 
Monroe & Lemann, General Counsel for the Company. 


Exhibit F-2(a) - Post-Effective opinion of Messrs. 
Reid & Priest, Counsel for the Company. , 


IN WITNESS WHEREOF, Louisiana Power & Light Company 
has caused this certificate to be executed this 12th day of 
November, 1970. ron x 


" LOUISIANA POWER & LIGHT COMPANY 


. ats 
By OL! Ve a 


“J. H. Erwin, Jr. 
(Treasurer and Assistant 
Secretary) 
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PROSPECTUS 


$20,000,000 


Louisiana Power & Light Company 
First Mortgage Bonds, 934% Series due 2000 


Interest payable May 1 and November 1 : | Due November 1,2000 


The Bonds will be redeemable at the redemption prices set forth herein provided that, prior to November 1, 1975, 
no redemption may be made at the general redemption prices through refunding at an 
effective interest cost to the Company of less than 9.2896% per annum. 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE SECURITIES 
AND EXCHANGE COMMISSION NOR HAS THE COMMISSION PASSED UPON 
THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. ANY REPRE- 
SENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE. 


| 
Undereriting | 
Price to Discounts and | Proceeds to 
Public (1) Commissions (2) Company (1) (3) 


Per Unit 101.75% 891% 100.859% 


$l 


Total $20,350,000 $178,200 $20,171,800 


(1) Plus accrued interest from November 1, 1970. | 


(2) The Company has agreed to indemnify the several Purchasers against certain civil liabilities, including liabilities under 
the Securities Act of 1933. ' 
i 
| 
i 


(3) Before deduction of expenses payable by the Company estimated at $70,000. 


The Bonds are offered by the several Purchasers when, as and if issued by the Company and accepted by 
the Purchasers and subject to their right to reject orders in whole or in part. It is expected that the Bonds, in 
definitive fully registered form, will be ready for delivery on or about November 12, 1 97 0. 

i} 


The First Boston Corporation duPont Glore Forgan 
Clark, Dodge& Co. Dominick & Dominick, E.F. Hutton & Company Inc. 
Walston & Co., Inc. Wood, Struthers & Winthrop Inc. Kohlmeyer & Co. 
Ball, Burge & Kraus Alex. Brown & Sons 


Howard, Weil, Labouisse, Friedrichs 


and Company 


The date of this Prospectus is November 4, 1970. 
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BUSINESS at 
’ Territory. The Company operates in 46 of the 64 parishes (counties) in Louisiana. Electric 
service is supplied directly in 535 communities. The estimated population of the service area was 
1,105,000 as of June 30, 1970. All property of the Company is located in Louisiana. 

The advantages of deep water sites along the Mississippi River are added to the vast resources 
of the areas as industrial attractions. Louisiana ranks first in national production of sulphur and salt 
and second in the production of oil and gas, sitting atop approximately 18% of the United States proved 
oil reserves and more than 30% of its natural gas. These resources furnish the nucleus of one of the 
world’s important and growing chemical centers. Additionally, Louisiana ranks third in the nation in the 
production of primary aluminum. aue 

The average Mississippi River daily stream flow is in excess of total water withdrawal for all 
purposes in the United States, thus giving assurance of ample water to industries requiring water trans- 
portation, water for cooling or water for processing.: 

Nearly half of the state is in forests, affording raw materials for the growing number of wood- 
using industries locating in Louisiana. Other enterprises place the state in first position in the nation 
in the production of sweet potatoes and fur pelts, and second in the production of sugar cane, rice and 
shrimp. In Northeast Louisiana, in the vicinity of the Mississippi and Ouachita Rivers, fertile farm 
lands are important production areas for cotton and soybean crops and for beef cattle. Most of this 
area is served by the Company. 


Electric Service. On June 30, 1970 the Company provided electric service to 341,645 customers. 
During the twelve months ended June 30, 1970, the Company derived 40% of its operating revenues 
from the sale of electric; service to residential customers; 18% from sales to commercial customers; 
25% from sales to industrial customers; and 17% from sales to governmental customers, public utilities 


and others. : 


Rates. All rate schedules include adjustment clauses for changes in the cost of fuel and directly 
allocable taxes such as sales or excise taxes. 

Average revenues per KWH sold by the Company for the past five calendar years and for the 
latest interim period are as follows: 

12 Months 
Ended 
dune 0, 
pass Saws fo ae a 
2.26¢ 2.18¢ ‘ 2.07¢ 2.02¢ : 
2.42 2.34 ; 2.24 2.18 2.16 
0.99 0.89 83 0.81 0.81 0.81 

Regulation. As a subsidiary of Middle South Utilities, Inc., which is a registered holding com- 
pany under the Public Utility Holding Company Act of 1935 (‘Holding Company Act’), the Company 
is subject to the regulatory provisions of the Holding Company Act. 

The Company is subject in certain of its activities to the provisions of the Federal Power Act, which 
provides for the regulation by the Federal Power Commission of the business of, and facilities for, 
transmission of electric energy in interstate commerce and sale of electric energy at wholesale in interstate 
commerce. The Federal Power Commission also exercises accounting jurisdiction over the Company. 

The Company is subject to the jurisdiction of the Louisiana Public Service Commission as to rates 
and charges, standards of service, depreciation, accounting and other matters, except that certain munici- ° 
palities have power of local regulation. The Louisiana ‘Public Service Commission does not exercise 
jurisdiction over the issuance of securities by the Company because these matters are subject to the 
jurisdiction of the Securities and Exchange Commission (“SEC”) under the Holding Company Act. 

By letter to the SEC dated October 9, 1970, the Cities of Lafayette and Plaquemine, Louisiana, 
alleged that the Company, together with Gulf States Utilities Company and Central Louisiana Electric 
Company, Inc, by demanding, through negotiations being conducted with Louisiana Electric Coopera- 
tive, Inc. (“LEC”) fora possible power sales and transmission agreement, that LEC terminate an 
existing interconnection, power pooling and coordination agreement among LEC, the Cities and Dow 
Chemical Company, and that LEC otherwise limit certain of its activities, may thereby be engaging in 
collective action in restraint of trade to force a halt to the development of LEC, to expand or obtain 
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monopolies in transmission and generation, to obtain. oats ee which fe would allocate among 
themselves on an exclusive basis, and to destroy the advantages of the pooling agreement among the 
Cities, Dow Chemical Company and LEC; and that such actions may be violative of the antitrust laws 
and inconsistent with the provisions of the Holding Company Act. LEC is a federated cooperative, 
the members of which are rural electric distribution cooperatives, and is constructing a 200,000 KW 
steam electric generating station in the vicinity of New Roads, Louisiana. -In their letter the Cities 
requested, among other things, that the SEC initiate a thorough investigation| of the matter, require 
the production of all relevant documents, call a conference of affected parties, and withhold action on 
pending matters in which the SEC’s proposed action may need to reflect its conclusions on the activi- 
ties referred to in the letter, including the declaration filed by the Company under the Holding Com- 
pany Act with respect to its presently proposed financing. On October 27,/1970, the SEC issued 
its order permitting the declaration to become effective and finding that the controversy did not justify 
withholding of the requested order since it was not relevant to the consideration of the proposed 
transactions and that such transactions in all respects satisfy the standards of Section 7 of the Holding 
Company Act. On November 2, 1970, the Cities petitioned the United States Court of Appeals for 
the District of Columbia for review of the SEC’s order and such petition is pending. The Company 
does not believe that it will be materially affected by whatever may be the outcome of the matter. In 
the opinion of General Counsel for the Company, the validity of the New Bonds and the New Preferred 
Stock in the hands of the purchasers thereof will not be affected by whatever’ subsequent disposition 
may be made of the petition for review. | 
PROPERTY 

General. All property of the Company is located in the State of Louisiana. 

Generating Stations. At June 30, 1970 the Company owned three principal steam electric gen- 
erating stations with a total net capability of 1,877,000 KW and one gas engine plant. with a net capability 
of 10,000 KW. Ninemile Point Unit No. 4, which will be a 750,000 KW unit, is scheduled for opera- 
tion at the beginning of 1971. Construction has begun on Ninemile Point Unit No. 5, which will be a 
750,000 KW unit and is scheduled for operation in early 1973. “Net capability’, as used herein, is the 
present dependable load carrying ability of generating stations, as demonstrated) under actual operating 
conditions. 

Additions and Retirements of Electric Utility Property. From January 1, 1965 to June 30, 
1970, the Company made expenditures of $283,871,677 for gross additions (not including construction 
work in progress which amounted to $72,406,992 at June 30, 1970) to electric utility plant. During this 
same period $30,905,581 of utility plant was retired. The net additions during ne period thus amounted 
to $252,966,096, an increase of 87.7%. 

Interconnections. The Company and the three other principal operating companies in the Middle 
South System share generating capacity and other power resources. The Company also has direct 
interconnections with facilities of the Gulf States Utilities Company, Mississippi Power Company, South- 
western Electric Power Company and Central Louisiana Electric Company, Inc! In addition, there are 
direct interconnections between other companies of the Middle South System and Arkansas-Missouri 
Power Company, Mississippi Power Company, Oklahoma Gas and Electric Company, Southwestern 
Electric Power Company, Empire District Electric Company, Arkansas Electric Cooperative Corpora- 
tion, Tennessee Valley Authority and certain multiple purpose projects of the Federal Government 
located in Arkansas. 

The peak demand (exclusive of station uses) of the’ Middle South System through June 30, 
1970 was 6,770,000 KW, including sales of 822,000 KW to non-affiliated companies, which occurred = 
June 18, 1970. At that time the net capability of the principal generating stations of the Middle South 
System, including 1,056,000 KW of firm power available under major contracts, | totaled 7,699,000 KW. 
At the time of the Middle South System peak load, the Company's service area lpad was 1,825,000 KW 
and the net capability of the generating stations of the Company’s system, plus 274,000 KW of firm 
power available to the Company, totaled 2,161,000 KW. Representatives of the Middle South System 
regularly review load and capacity conditions in order to coordinate and recommend the location and 
time of installation of additional generating capacity and of interconnections in the light of the availability 
of power, the location of new loads, and maximum economy to the System. The power supply has at 
all times been adequate to meet the needs of the Company and other companies in the System. 
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. 


1970, used in connection with the sale of 


Preferred Stock - pages 6 and 7 covering 


"Regulation" are identical to the equivalent 


section in Exhibit A-l, pp. 133 - 135, 


supra. 
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LOUISIANA POWER & LIGHT COMPANY 


ont 


FORM OF BID wo 
For: the Purchase of First Mortgage Bonds, Series due 2000 


" Interest Rate: 936% 
Price © 100.859% 


November 4, 1970 


Lourstana Power & Licur Company 
23rd Floor Conference Room | 
The Chase Manhattan Bank 
1 Chase Manhattan Plaza 
New York, N. Y. 10015 

e| 


Dear Sirs: 


Referring to the Public Invitation for Bids, dated October 28, 1970, heretofore published by 
Louisiana Power & Light Company (the “Company”) inviting bids for the purchase from it of 
$20,000,000 in principal amount of a proposed new series of its First Mortgage Bonds (the “Bonds”), 
and in accordance with and subject to the Statement of Terms and Conditions Relating to Bids of even 
date therewith (the “Statement of Terms and Conditions”) heretofore made available by the Company 
to prospective bidders for the Bonds, the several persons, firms or corporations (or the person, firm or 
corporation) named in the annexed Schedule A (the “Bidders”) submit the following bid for the 
purchase of the Bonds: ‘ 

1, The interest rate per annum to be borne by the Bonds (stated as a percentage of the 
principal amount thereof), and the price to be paid to the Company therefor (stated as a percentage of 
the principal amount thereof), exclusive of accrued interest from November 1, 1970 to the date of 
delivery thereof and payment therefor, shall be as specified above. Upon the terms and conditions set 
forth herein and in the Terms of Purchase annexed hereto as Exhibit A, each of the Bidders, severally 
and not jointly, hereby offers to purchase from the Company at such price, plus accrued interest from 
November 1, 1970 to the date of delivery of and payment for the Bonds, the principal amount of Bonds 
set forth opposite its name in Schedule A annexed hereto, which together aggregate $20,000,000 in- 
principal amount of the Bonds. 


2. If this bid shall be accepted in writing by the Company, the accepted bid and the annexed Terms 
of Purchase shall together forthwith become effective as and constitute the agreement (the “Purchase 
Agreement”) between the Company and the Bidders covering the sale and purchase of the Bonds, and 
all rights of the Company and the Bidders shall be determined solely in accordance with the terms 
thereof, subject, however, to such modifications therein’ as may be necessary and as are contemplated 
by the Statement of Terms and Conditions. : . 

3. Enclosed herewith are certified or official bank check or checks for $600,000, payable to the 
order of the Company in New York Clearing House funds, representing the deposit required by the 


Statement of Terms and Conditions. If this bid shall be accepted, the Company is authorized to hold 
and dispose of said check or checks or the proceeds thereof in accordance with the provisions of Section 7 
of the annexed Terms of Purchase. If this bid shall be rejected, said check or checks are to be returned 
forthwith to the undersigned. 


4. This bid shall be irrevocable until 3:00 P.M., Eastern Standard Time, on the date fixed for the 
presentation hereof in accordance with the Statement of Terms and Conditions, unless sooner rejected - 
by the Company. If this bid shall not have been accepted by that time, it shall be deemed to have been 
rejected by the Company. 


5. The validity and interpretation of this bid shall be governed by the laws of the State of New York. 


6. Each of the Bidders acknowledges receipt of a copy of the prospectus relating to the Bonds 
furnished by the Company in accordance with the above-mentioned Public Invitation for Bids. 


7. The undersigned hereby represent that it or they have been authorized by the Bidders to sign 
this bid on their behalf and to act for them in the manner contemplated hereby, by the annexed Terms 
of Purchase and by the Statement of Terms and Conditions. 


Tue First Boston Corporation 
puPont Grore Forcan IncorPoRraTED 
as Representative(s) of the Bidders. 


By: Tae First Boston CoRroration 


By: Wittram G. Hynson III 
Assistant Vice President 


Address: ¢/o The First Boston Corporation 
20 Exchange Place 
New York, N. Y. 10005 


The foregoing bid is accepted, and receipt of 
the above-described check or checks for 
$600,000 is acknowledged, as of the day 
and year first above written: 

Louisiana Power & Licot Company 


By: J. H. Erwin, Jr 
Treasurer 


This Form of Bid must be signed and submitted with Schedule A completed. 
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Name 


The First Boston Corporation 

duPont Glore Forgan Incorporated ............ sicleforeielele 
Clark, Dodge & Co. Incorporated 

Dominick & Dominick, Incorporated 

E. F. Hutton & Company Inc. ......--.--.00+ naneas — 
Walston & Co., Inc. ..........006 scsosassses Acoaasssas 
Wood, Struthers & Winthrop Inc. .. 

Kohlmeyer & Co. .....2..---ceeees 

Ball, Burge & Kraus 

Alex. Brown & Sons 

Howard, Weil, Labouisse, Friedrichs and Company .... 
Bosworth, Sullivan & Company, Inc. 

Mitchum, Jones & Templeton Incorporated 

Moore & Schley, Cameron & Co. ........0++++++ reer ee er 
J. J. B. Hilliard, W. L. Lyons & Co. ........+---+++ nse 
Johnson, Lane, Space, Smith & Co., Inc. ......++---ee0r 


Scharff & Jones, Inc. ........0-+e--008 aanaatas nes 


J. A. Glynn & Co. ........2200- senescence asqnssnzaoste. 
Sutro & Co. Incorporated 

Almstedt Brothers .......--++++ srelejeieisye sjejeiewels'e sfolemerre 
Russ & Company, Incorporated 

Thornton, Farish & Gauntt, Inc. .. 

Weil Investment Caan 


Vercoe & Co. .....---+- eoieeeieieieeweieieleisisle wvcvecesecooees 


, 1536 Railway Exchange Bldg.| 


” New Orleans, La. 70112 i 


Address 
20 Exchange Place a 
New York, N. Y. 10005 


One Wall Street 

New York, N. Y. 10005 
140 Broadway 

New York, N. Y. 10005 
14 Wall Street 

New York, N. Y. 10005 
One Chase Manhattan Plaza | 
New York, N. Y. 10005 } 


77 Water Street 
New York, N. Y. 10005 


20 Exchange Place 

New York, N. Y. 10005 
147 Carondelet Street 

New Orleans, La. 70130 
1414 Union Commerce Bldg. 
Cleveland, Ohio 44115 

135 East Baltimore Street 
Baltimore, Md. 21202 

211 Carondelet Street 

New Orleans, La. 70130 


660 Seventeenth Street 
Denver, Colo. 80202 


510 South Spring Street 
Los Angeles, Calif. 90013 


Two Broadway 

New York, N. Y. 10004 
545 South Third Street 
Louisville, Ky. 40202 
101 East Bay Street 
Savannah, Ga. 31401 


140 Carondelet Street 
New Orleans, La. 70130 i 
| 
| 


735 Whitney Bank Bldg. 
New Orleans, La. 70130 
St. Louis, Mo. 63101 


460 Montgomery Street 
San Francisco, Calif. 94104 
425 West Market Street 
Louisville, Ky. 40202 

1600 Alamo National Bldg. 
San Antonio, Texas 7820! 
515 South Perry Street 
Montgomery, Ala. 36104 i 
National Bank of Commerce Bldg. 


17 South High Street 
Columbus, Ohio 43216 


Total ....... me 
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LOUISIANA POWER & LIGHT COMPANY 


FORM OF BID 
For the Purchase of Preferred Stock, Cumulative, $100 Par Value 


Dividend Rate: 9.52% 
Price Per Share: $100.331 


November 4, 1970 


Loutstana Power & Licut ComPANy 
23rd Floor Conference Room 

The Chase Manhattan Bank 

1 Chase Manhattan Plaza 

New York, N. Y. 10015 


Dear Sirs: 

Referring to the Public Invitation for Bids, dated October 28, 1970, heretofore published by 
Louisiana Power & Light Company (the “Company”) inviting bids for the purchase from it of 70,000 
shares of a proposed new series of its Preferred Stock, Cumulative, $100 Par Value (the “Stock”), and 
in accordance with and subject to the Statement of Terms and Conditions Relating to Bids of even date 
therewith (the “Statement of Terms)and Conditions”) heretofore made available by the Company to 
prospective bidders for the Stock, the several persons, firms or corporations (or the person, firm or 
corporation) named in the annexed Schedule A (the “Bidders”) submit the following bid for the 
purchase of the Stock: 


1. The dividend rate per annum to be borne by the Stock and the price per share to be paid to 
the Company therefor (exclusive of accumulated dividends, if any, from November 12, 1970) shall 
be as specified above. Upon the terms and conditions set forth herein and in the Terms of Purchase 
annexed hereto as Exhibit A, each of the Bidders, severally and not jointly, hereby offers to purchase 
from the Company at such price the number of shares of Stock set forth opposite its name in Schedule A 
annexed hereto, which together aggregate 70,000 shares of the Stock. 


2. I£ this bid shall be accepted by the Company, the accepted bid and the annexed Terms of 
Purchase shall together forthwith become effective as and constitute the agreement (the “Purchase 
Agreement”) between the Company and the Bidders covering the sale and purchase of the Stock, and all 
rights of the Company and the Bidders shall be determined solely in accordance with the terms thereof, 
subject, however, to such modifications therein as may be necessary and as are contemplated by the 
Statement of Terms and Conditions. 


3. Enclosed herewith are certified or official bank check or checks for $210,000, payable to the 
order of the Company in New York Clearing House funds, representing the deposit required by the 
Statement of Terms and Conditions. If this bid shall be accepted, the Company is authorized to hold 
and dispose of said check or checks or the proceeds thereof in accordance with the provisions of Section 7 
of the annexed Terms of Purchase. If this bid shall be rejected, said check or checks are to be returned 
forthwith to the undersigned. 
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4. This bid shall be irrevocable until 3:00 P.M.,-Eastern Standard Time, on the date fixed for the 
presentation hereof in accordance with the Statement of Terms and Conditions, unless sooner rejected 
by the Company. If this bid shall not have been accepted by that time, it shall be deemed to have been 


rejected by the Company. 
5. The validity and interpretation of this bid shall be governed by the laws of the State of New York. 


6. Each of the Bidders acknowledges receipt of a copy of the prospectus telating to the Stock 
furnished by the Company in accordance with the GREETS Public Invitation for Bids. 


7. The undersigned hereby represent that it or they have been authorized by the Bidders to sign 
this bid on their behalf and to act for them in the manner contemplated hereby, by the annexed Terms 
of Purchase and by the Statement of Terms and Conditions. | 
Tue First Boston Corporation 

as Representative of the Bidders. 


| 
By: Wrtram G. Hynson m 
: Assistant Vice President 
Address: 20 Exchange Place 
New York, N.. Y. 10005 


The foregoing bid is accepted, and receipt of the 
above sdcses bed check or checks for 210,000 
is adaowledged, as of the day and year first 
above written: 


Lovistana Power & Licut Company 


By: J. H. Erwr, Je 
Treasurer 


| 
This Form of Bid must be signed and submitted with Schedule i completed. 
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SCHEDULE A 


Name Address 


The First Boston Corporation .......+.+ eecene cecasces 20 Exchange Place 
New York, N. Y. 10005 


duPont Glore Forgan Incorporated One Wall Street 
New York, N. Y. 10005 


Hornblower & Weeks-Hemphill, Noyes ‘ 8 Hanover Street 
- , New York, N. Y. 10004 


Dean Witter & Co. Incorporated ..........s.006 acicietersioie 45 Montgomery Street 
San Francisco, Calif. 94106 


Dominick & Dominick, Incorporated 14 Wall Street 
New York, N. Y. 10005 


J. C. Bradford & Co., Incorporated i S ee Bide. 
ashville, Tenn. 


William Blair & Company is eee Salle Street 
cago, Ill. 60603 


Kohlmeyer & Co. .........ccccecceercees at ow fs . 147 Carondelet Street 
New Orleans, La. 70130 


Mitchum, Jones & Templeton Incorporated 510 South Spring Street 
y : ae Los Angeles, Calif. 90013 


Sutro & Co. Incorporated 460 Mont Street 
ee San Francisco, Calif. 94104 


Ducournau & Kees 735 Whitney Bank Bldg. 
New Orleans, La. 70130 


17 South High Street 
Columbus, Ohio 43216 
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LOUISIANA POWER & LIGHT COMPANY 


Results of bids opened at 11:30 A.M., New York Time, on November 4, 
1970 for the purchase of $20,000,000 in principal amount of First 
Mortgage Bonds, Series due 2000, 


INTEREST | PRICE | ANNUAL COST 
NAME OF REPRESENTATIVE (s) RATE (2) OF MONEY (4 
THE FIRST BOSTON CORPORATION | 
duPONT GLORE FORGAN INCORPORATED 9.28960 


MERRILL LYNCH, PIERCE, FENNER & | 
SMITH INCORPORATED 

HALSEY, STUART & CO. INC. | 

KIDDER, PEABODY & CO, : 
INCORPORATED . : 

DREXEL HARRIMAN RIPLEY | : 


SALOMON BROTHERS b 
EASTMAN DILLON, UNION SECURITIES | 
& CO. | 
EQUITABLE SECURITIES, MORTON & | 
WHITE, WELD & CO, 
BLYTH & CO., INC, | 
SHIELDS & COMPANY | 
9.44658 


a ss ee 
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LOUISIANA POWER & LIGHT COMPANY 
Results of bids opened at 12:15 P.M,, New York Time, on November 4, 


1979 for the purchase of 70,000 shares of Preferred Stock, Cumulative, 
. $100 Par Value. 


NAME OF REPRESENTATIVE (s) rts) nee SO | 


BLYTH & CO., INC, ; 
STONE & WEBSTER SECURITIES 
CORPORATION 100.25 9 53616 
EASTMAN DILLON, UNION SECURITIES 
& CO, 
EQUITABLE SECURITIES, MORTON & CO, 
SEES ER? 100.021] 9.51800 


KIDDER, PEABODY & CO, 
INCORPORATED 
MERRILL LYNCH, PIERCE, FENNER & 
SMITH INCORPORATED 
Lessee Wan © CSc 100.32 9.48963 


SALOMON BROTHERS , 

LEHMAN BROTHERS INCORPORATED 

SMITH, BARNEY & CO, INCORPORATED 8 
WERTHEIM & CO, 100,22 9 57893 


Eee 


PERCENT YIELD TO PUBLIC: 9.35% 
—————— 
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UNITED STATES OF AMERICA 
BEFORE THE | 

SECURITIES AND EXCHANGE COMMISSION 


= eee es re .) Pic 
Louisiana Power & Light Company ) Docket No. 70-4943 


PROTEST AND INTERVENTION : 
BY CITIES OF LAFAYETTE AND PLAGUENENE, LOUISIANA 


The Cities of Lafayette and Plaquemine, Louisiana, 
..("The Cities") hereby (i) protest the application of Lowisiana Power & 


Light Company ("LP&L"), a wholly owned subsidiary of the registered 
“holding company, Middle South Utilities, Inc. ("Middle South"), for an 
order authorizing the issuance of up to $40, 000, 000 principal amount 


short term notes; (ii) intervene as a party in this matter under Rule 9(a) 
| 


of the Commission’ s Rules of Practice; and (iii) reese fore hearings. 


I 


The names of the petitioners are the ESSE of OES COy 


Louisiana, and Plaquemine, Louisiana. 
: II 


The names, titles and addresses of the persons to whom 


communications concerning this petition should be addressed are: 


George Spiegel, Esq.. i 

Robert C. McDiarmid, Esq. | 
Counsel for Intervenors 
2600. Virginia Avenue, N. w. 
Washington, D.C. eee | ; 


en 


James W. Bean, Esq. 
City Attorney 
P. O. Box 2336 
Lafayette, Louisiana 70501 


|The Honorable J. Rayburn Bertrand 
_ Office of the Mayor 
Lafayette, Louisiana 70501 


The Honorable Harry Gallagher 
Mayor of the City of Plaquemine 


Plaquemine, Louisiana 70764 


ir 


LP&L has applied, under Sections 6(a) and 7 of the Public 


Utility Holding Company Act, and Rule 50(a)(5) for authority to issue 
é $40, 000, 000 principal amount short term notes. Section 7 provides 
in pertinent part that: 


d) . .. the Commission shall permit a declaration 
regarding the issue or sale of a security to become 
effective unless the Commission finds that - 

* eX 


, 


"(6) The terms and conditions of the issue or sale 
of the security are detrimental to the public interest 
or the interest of investors or consumers. 


ee SE 


"(f) Any order permitting a declaration to become 
effective may contain such terms and conditions as 
the Commission finds necessary to assure compliance 
with the conditions specified in this section." — 


Thus, the Commission is directed to bar the issuance of securities by 


_< 3- 
@ public utility if it finds that the terms and conditions are"... 


detrimental to the public interest or the interest of investors or 


consumers." (Sec. 7(d)). Moreover, if the Commission finds it 
. 5 - * i . 
. ; : : | 
appropriate, it may condition its authorization to assure that the 
financing and its proceeds are not detrimental to the public interest 


é ; oe 
or the interest of investors or consumers. | 


The Cities view the activities of LP& L, in concert with 


Gulf States Utilities Company ("Gulf States"), and Central Louisiana 


Electric Conan ("CLECO", as apparently violative of the antitrust: 


laws and the Public Utility Holding Company se of 1935. These 


activities, which would, in effect, be financed or refinanced by the 


| 
notes here proposed to be issued are, in the view of the Cities, an 


unlawful object, detrimental to the public interest, and the interests 


of investors and consumers. Consequently, the Cities oppose the grant 
of the requested ahr eaein unless and until LP&L takes action to 
purge itself of these past violations, or unless the Commission cone 
ditions its authorization upon the taking of such actions. 


Iv 


“5 Many of the cities involved have been outlined i in 
. | 
testimony given on behalf of the National Rural Electric Cooperative © 
ee 
Association to the Senate Antitrust Subcommittee, a copy of which is 
ca 


SEREACE hereto as Appendix A. The Cities, together with Dow 


Chemical Company ("DOW") and Louisiana Electric coopera es Ine. 


("LEC"), a generation and transmission cogpenstive financed by the 
ar = Electrificetion Administration, executed an Interconnection and 
Pooling ees dated August 6, 1968 providing for the inter- | 
connection of their generating nanthaee and a long-term power PouaS 
and coordination arrangement for a minimum of 10 years. The 2gree— 
ment was approved by: the REA Administrator on November 19, 1968 | 
pursuant to the loan contraer between LEC and REA, A copy of this 

a pool agreement is attached as Appendix B. ‘Under this program, LEC 
would construct its first station of 200 MW and this and cues LEC units 
would be pooled and coordinated with the expansion of the existing 
generating facilities of the Cities and Dow, 

Both Lafayette and Plaquemine have independent generating 
resources and the executed power pool agreement provides long-term 
benefits for the economic center of their systems and the reliability 
of their power supplies. Plaquemine is interconnected with LP&L and 
Lafayette is pprooconne: ted with CLECO, but the pool agreement adds 
important economic benefits not available under the existing inter- 
connection agreements. 


Under the proposed pool, there would be coordinated 


planning for the serving of the load requirements of the LEC members, 


= 2 . i 


: the Cities and Dow. Each system would be assured of a 4-system 

market for allits surplus capacity and secondary eras asia agree- 
ments would be reached under which individual systems would size 
and time the construction of new generators, in the best interests of the 


total Boor market, although each individual oretom would remain 


asa taree for Daoricins adequate power ot for its own loads by 
generation expansion or purchase of power. The ses would provide 
back-up for each system, and there would be caer energy exchanges 
among the pool members. The parties to the pool sgreement con- 
‘templated that the Book could be expanded by the addition of electric 


companies. 


 LPaL, in combination with Gulf States and c LECO, 


which are interconnected with each other, are taking concerted 


action to extinguish this LEC pool, ES is illustrated by their 
actions in July 1969: The REA Administrator sought aan for 

the use of the companies' transmission lines, asa substitute for 

the REA-financed transmission lines which, under the pool agree- 
ment, will ne the dual functions of transmission of LEC power to its 
member retail cooperatives and transmission of pool power between 
pool members. In response, the three companies oe to supply 
transmission services to some of the LEC members, but refused to 

| 


provide transmission between pool members. On the contrary, they 


stated their demand and condition, that "LEC agrees to take all 


necessary steps to cancel, extinguish and terminate" the LEC pool 


agreement, (See proposed Power Sales and ‘Transmission Agreement, 
7/7/69, Article XV, Sec. 4, ise C hereto.) Evidently the 
companies regarded their demand as being of an actionable nature, 
because the contract proposal continues as follows: 

“Further, LEC agrees to save and hold the Companies 

harmless from any claims of whatever nature arising 

out of or resulting from the aforesaid cancellation, . 

execution and termination of said Pooling and Inter- 

change Agreement." ; : 
Thus, for example, were the Companies held liable for treble damages 
for the extinction of the pool, the Companies in turn would seek to 
recover their damages from LEC and LEC might be financially 
destroyed ce the process. 

Such, destruction of LEC oe eae what appears to be > 
a long-range objection of the three companies, This is demonstrated 
s the history of the extraordinary litigation mounted by the three 
companies against LEC during the period 1964 through 1970. ‘The 
history of this litigation is summarized in the testimony of the 
National Rural Electric Cooperative Association before the Sub- 


committee on Antitrust and Monopoly, Committee on the Judiciary, 
. — 


- 


sHo 


U.S. Senate, June 10, 1970, pages 3-7; (Appendix A hereto). 


Another example of the tactics used by this combination to 


impede the development of LEC is set forthina letter to the Federal 


Power Commission by an attorney, William C, Wise, dated March 24, 


1969 (Appendix D hereto). The letter complains in effect that Gulf 
; : : 
States was refusing to provide facilities needed to adequately serve 
: 


one of the LEC member cooperatives unless the cooperative would 


sign a 10-year contract which would disable it from purchasing power” 


from LEC. The letter points out that (p. 2): — | 

"Gulf States' representatives have been most 
"candid in admitting that it was exerting every effort 
to prevent a generation and transmission system being 
built by Louisiana Electric Cooperative, iInc., of 
which the Cooperative is a member, and that it 
would not cooperate in meeting the needs of the 
Cooperative until the G&T had been killed." 


The July 17, 1969, three-company proposal, discussed 
above, contained other important cesta aoa on LEC which would, 
not only block LEC's operation ants the pool agreement, but also 
hamstring LEC itself, “The agreement would last until 1992 
(Article XIV). LEG's 200 MW steam generating station could 
supply power to only 4 of its 12 members (Art. I, Sec. 7; Art. II; 


Exh. A). Any capacity excess to the four selected distributor 


cooperatives must be sold to the Companies (Art. VI, Sec. 1), thus 


prohibiting such sale to the Cities or Dow as contemplited by the 
LEC Pool Agreement. All power and energy required by the four 
iomnbers in excess of LEC's station would be supplied exclusively 
by the Companies (Art. II), This would accomplish the following: 

(i) prevent LEC from expanding its plane to serve its members’ load; 


(ii) eliminate the coordination of additional LEC generating units 


with other members of the LEC Pool; and (iii) remove the LEC 


member cooperative market from the pool operations, including 
potential sales by the Cities into this market. The proposed agree- 
ment also would give the cee companies collectively the exclusive 
right to transmit LEC power and energy to the member cooperatives, 
and to allocate that business among themselves. 

Tt would appear that this collective action may violate the 
antitrust laws in many ways. The Companies 2ppear to combine or 
conspire in restraint of trade te force a halt to LEC's development; to 
expencion obtain monopolies in transmission and generation; to obtain 
captive markets which they would allocate among themselves on an 
ee . 
exclusive basis; and, among other things, to’ destroy an advantageous 
pool agreement of the Cities and Dow. 

The proposal of July 17, 1969 was not accepted but be- 


. 


came the basis for continued negotiations between the three companies 


acting collectively, LEC, and the REA Administrator. Evidently 


. relying upon the July 17th proposal, the Administrator has withheld 


' from LEC the funds necessary to construct LEC's transmission 
4 ; : 
system. LEC evidently felt constrained to continue negotiations 


because construction of its generating station was already underway, 
and the station will be useless, and the REA generation loan funds 

| 
will be jeopardized, unless arrangements are made for transmitting 


this generation, .The Cities, unwilling to do business on the basis 
: | 


proposed by the Companies, have not participated in such peetiat. 
4 : 
tions with the Companies. The negotiations continued soz overa 


year. Throughout the negotiations the three SSeS have acted in 


concert in support of their proposals and demands, as though they 


| ; 
were a single entity, and there has been no competition between the 


three companies in respect to any aspect of LEC or pool business, 
Meanwhile, so much time has expired in magotetions that, were the 
.REA Administrator to release the transmission funds, itis doubtful 
that the transmission syeten conta be constructed and completed by 
the time of commential operation of the LEC generating station. 


. LEC has thus been rendered practically defenseless, 


: The three companies presented their latest pEEOC. on 


August 10, 1970. There are a number of individual Snes but the 
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, -overall format ese generally the ann as the July 17, 1969 
proposal. The minimum term ends in 1982 (Art. XII). Sone rates 
and charges have been reduced. The agreement would sEamee that 
the Companies would take over LEC's sale to Dow of eaccnae 3 
energy during a four-year period, and they would sell such energy 

" directly to Dow during hours when LEC's 200 MW generating station 
is operating and would otherwise be capable of supplying such 
secondary energy (Art. IX, Sec. 9. 3). All the other obnoxious 
features noted above remain, with the exception that there has been 
eliminated the requirement that LEC indemnify the three companies 
for any damages resulting from liability for causing the extinction 
of the LEC pool agreement. 

. The Companies are also Proposing separate arrange- 
ments with. each of the Cities, and Dow, WEEE aes: some of the 
first ooreae pool economic ‘benefits would be obtained by these - 
cities, but only at the price of the extinction of the long-term pool 
and coordination arrangement. Since this Screngement is of separate 
and substantial value to the Cities, they cannot consider these 


/ 


separate proposals as satisfactory alternatives to the pool. 


_1/ The statement by NRECA that "the pooling’ arrangement... will, 
to a major degree be honored by the Companies" is incorrect 
(Appendix A, p. 10). This can be explained by the fact that NRECA's 
spokesman had not seen a copy of the proposal (id. page 9). 
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_ The perpen of Middle South Utilities, ‘Ine. in this 


apparent cormpinenen or conspiracy, 2s well as its individual Beene). 


, appear to be inconsistent with and violate the Public veitity Holding 


‘Company Act of 1935 and the antitrust Tags: Under thesé cirecum-- 


stances, the Commission must not authorize new financing which 
. . i 


~ would allow Middle South to reap the fruits of its illegal actions. 
| eee / 
gf. Northern Natural Gas Co. v. FPC, 399 F.2d 953 (D.C. Cir. 1968). 
Such authorization would clearly not be in the public interests, 


We note, as well, that an authorization to utilize new 
financing to further an apparent antitrust Conspiracy would hardly, 
given the treble-damage recovery possible in an action by the Cities, 
be in the interests of the investors or consumers. 

The way in which LP& L's transmission anal ecnemaeere 
facilities are constructed further the apparently unlawful objectives 
involved. Therefore, the financing cannes be approved unless 
conditioned upon the cessation of the apparently unlawful actions and 
the COR SECEECES of a program which wae rectify the damage which 


bas already been dotie. Unless Middle South.and LP&L will consent 


to such condition, establishing the original pool or its equivalent, 


ee ee ee 
_2/ See also SEC v. New England Electric as 384 U.S. 176 (1966); 
SEC v. New England Electric System, 390 U.S. 182- 185) (1968); : 
Municipal Electric Ass'n of Mass. v. SEC, 413 F.2d 1052 (D.C. Gir. 


1969); and Municipal Electric Ass'n of Mass. v. SEC, 419 F. 2d 757 
_(@.C. Cir. 1969). 


3 - 12 a 
obviously the applicesfon will Ee to — set owe n for hearing On this 
matter, and the Cities hereby so request, | 
av; 

For the foregoing reasons the Pétitioners request that 
they be admitted as full Parties to this Peeing: that the applica- 
tion for authorization be set for hearing, and that the onmeaEsszon 
take such other action as it may herein deem appropriate. 


Respe ctfully submitted, 


Robert Cc. McDiarmid 


Attorneys for Petitioners 


November 30, 1970 


Law Office . of: 


George Spiegel 
2600 Virginia Avenue, N. W. 
Washington, D. C, 20037 


Appendices to Protest and Intervention are 
| 


identical to the Appendices to the letter of 


October 9, 1970, which are reproduced at 


pp. 24-115, supra. 
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(Holéing Com ADMINISTRATIVE PROCEEDING 
; FILE NO. 3-2678 ; 


UNITED STATES OF AMERICA 
: ‘before the 
_ SECURITIES MID EXCHAIGE COMMISSION 
, Decerber 29, 1970 


——-: 


In the Matter of 3 ORDER AUTHORIZING ISSUS AND SALE 
- OF NOTES 10 BANKS AND 90 DEALER 
LOUISIANA POWER & LIGHT COMPANY : IN OOMMERCIAL PAPER AND EXCEPTION 
New Orleans, Louisiana FROM OOMPETITIVS BIDDING px 
+ TRANSFER BY SUBSIDIARY COMPANY 
(70-4943) OF A PORTION OF EARNED SURPLUS 
+ TO COMMON CAPITAL STOCK ACCOUNT, 
{Public Utility Holding Company Act of 1935) AND DENYING. HEARTNG 


Lovisiz:a Power & Light Company ("Louisiana"), an electric utility 
subsidiary company of Middle South Utilities, Inc., a registered holding 
company, has filed a declaration with this Commission pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 1935 ("Act") end Rule 50(a) (5) 
promulgated vaereunder regarding the following proposed transactions. 


Lovisiena proposes, from time to time but not later than December 31, 1972, 
to issue end sell short-tern notes (including commercial paper), in an aggregate 
principal exount outstanding at any one time of not more than $40,000,000, 
Louisiana intends to utilize the proceeds of the Sale of its notes for construction 
expenditures and other corporate expenditures, Louisiana's construction program 
contemplates construction expenditures of approxinately $75,700,000 for 1970, 
$120,000,099 for 1971, and $120,009,000 for 1972, The notes to be issued to banks 
will bear interest at the prime conmerciel bank rate, in effect from time to 
time or as of the dates the notes are executed and will be subject to prepayment 
at any tire without Penalty. No commitments have been obtained for such bank 
loans, but it is expected that they will be obtained from one or more banks 
in New Yor: City and Louisiana, Louisiana has listed proposed borrowings from 
27 banks aggregating $31,250,000. Any additional notes in excess of this 
amount will te subject to further order of the Commission, Louisiana also 
Proposes to issue eng sell, from time to tine, commercial paper in the form of 
short-tern pronissory notes to an investment banker and dealer in commercial 
paper to msture not later than December 31, 1972. The commercial paper notes 
will be of varying maturities, with na such hotes maturing more than 270 days 
after the dste of issue; Such notes, in denominations of not less than $50,000 
ang not more than $1,000,000, will be issued and sold by Louisiana directly 
to the dealer at a discount which will not be in excess of the discount rate 
per ennum prevailing at the dete of issuance for cornercial paper of comparable 
quality ani ef the Particular maturity sold by issuers thereof to commercial 
p2per dealers, 1 be issued having a zeaturity of 
more than 3) days if the eff f2 intersst cost exceeds that at which Louisiena 

: could borrow from banks. 
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te mens 


: No commission or fee will be payable in connection with the issue and 

- sale of the commercial paper notes. The dealer, as principal, will reoffer - 
such notes at 2 discount of 1/8 of 1% per annum less than the prevailing discount 
rate to Louisiana. The notes will be reoffered in a manner vhich will not 
constitute a public offering to no.more than 100 identified and designated 
customers in a list (nonpublic) prepared in advance by! the dealer. 


_ Louisiana expects to retire the bank notes and comercial paper from the 
net proceeds of the sale of first mortgage bonds and/or preferred stock and/or 
other securities prior to December 31, 1972. 

: Lovisiana requests exception from the competitive bidding requirements of 
Rule 50 for the proposed issue and sale of its commercial paper pursuant to 
Paragraph (a)(5) thereof. It is stated that it is not practical to invite 
competitive bids for commercial paper and that current rates for commercial 
paper for such prime borrowers as Louisiana are published daily in financial : 

" publications. The company further states that the proposed commercial paper noted 
will have a maturity of 270 days or less and generally will be sold at effectire 

. interest costs that will not exceed the effective interest -cost at which the 
Company could borrow from banks. Louisiana also requests authority to file 
certificates under Rule 24 with respect to the issue and sale of commercial 
paper on a quarterly basis, ; 


Louisiana also proposes to transfer $3,125,000 from its Retained Earnings ~ 
fecount to its Common Capital Stock Account. It is stated that the transfer 
Will strengthen Louisianats capital structure for the benefit of holders of all 
classes of its securities. - 

- | 
No State commission and no Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions, ; 


Caste veneer 305, 1970, the Cities of Lafayétte and Plaquemine, Louisiana _ 
("Cities"), filed a Notice of Appearance as parties pursuant to Rule.9(a).... ff 
‘of the Commission's Rules of Practice and requested a hearing in these proceedings 
The Cities request that, unless Declarant consents to the imposition of conditions 
for cessation of activities alleged to be in Violation of Federal Antitrust Laws, 


~ 


a hearing be held. The Cities complain thet a conbination of. investor-owned 
utilities in the State of Louisiana, including the Declarent, have underteken 
to thwart construction of large scale generation end transmission facilities 
by electric cooperatives and the effectuation of a power pool agreement con- 
prising the cooperatives and the Cities. The Cities urge that such activities, . 

- detailed in exhibits attached to their Petition, are violative of the Federal 
Antitrust Laws and consequently of the public interest standards of Section 7 
of the Act, citing Sections 7(4)(6) and 7(f). ‘The Cities do not directly 3 
attack the proposed use of proceeds nor the terns and conditions of the securities 
to be issued. They maintein that authorization. for the |proposadg finencing 
enhances Lowisiena's financial position to pursue the alleged violations of 

» the antitrust lews. 


t 
i 
i . 
i 

i 
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Section 7(d) (6) provides in pertinent part that "the Commission shall 
permit a declaration regarding the issue or sale of a security to become 
effective unless the Comission finds that . . . the terms-and conditions of 
the issue or sale of the security are detrimental to the public interest or the’ 
interest of investors or consumers," . The phrase "terms and conditions" as 
here used relates solely to the terms and conditions of the security to be 
issued, and therefore, the phrase "detrimental to the public interest" refers 
-to such terms and’ conditions and not to extraneous matters. Section 7(f re 
provides that "any order permitting a-decleration to become effective may contain 
_..-Such terms ang conditions as the Comnission finds necessary to assure com- 
“ pliance with the conditions specified in this section." Authorization to 
impose terms end conditions under Section 7(f) does not extend to the 
resolution of collateral and unrelated controversies in which a declarant 
May be engaged with other Parties. See Alabama Power Company, (Holding Company : 
Act Release No. 15252, June 1, 1965), affirmed, Alabema Electric Cooperative, 
Inc. y. SEC, 353 F.2a 905 (1965), cert denied. 383 U.S. 96: S. The Commission. 
' finds that the allezations contained in the Cities? petition ao not present issues 
relevant to Section 7 and, therefore, do not “justify withholding the’ requested 
order. Accordingly, the Commission denies the petition for a hearing requested 
byitherCkties.. (0. eee m4 


Due notice of the filing of said declaration has been given in the manner 
prescribed in Rule 23 Promulgated under the Act (Holding Company Act Release 
No. 16898), pursuant to which interested persons were given an opportunity 
to request a hearing. The Commission finding that the standards of Sections 
6 and 7 are satisfied; and that it is eppropriate in the public interest and 

- in the interest of investors and consumers that said declaration, as amended, 
' be permitted to become effective: 


IT is ORDERED, pursuant to the applicable provisions of the Act and rules 
thereunder, “that ‘said declaration, as amended, be, and it hereby is, permitted 
to become effective forthwith, sudject to the terms and conditions, prescribed 
in Rule 24 promlgeted under the Act, except that the time for filing the 
certification thereunder with respect to tae commercial” paper 18” extended ” 
as heretofore indicated, oS een Te cee 
. Lf IS FURTHER ORDERSD that the petition and request for a hearing filed 

by the Cities be, and it-hereby is, denied. 


By the Commission. 


e 
- 

. 
. 


Orvel L. DiBois 
Secretary 
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* Cases or authorities chiefly relied upon are marked by, asterisks. 


IN THE UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24764, 24963 


CITY OF LAFAYETTE, LOUISIANA 
CITY OF PLAQUEMINE, LOUISIANA, 


Petitioners, 
Ve 
SECURITIES AND EXCHANGE COMMISSION, 
Respondent, 
LOUISIANA POWER AND LIGHT COMPANY, . i 


Intervenor. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 


SECURITIES AND EXCHANGE COMMISSION 


BRIEF FOR PETITIONERS 


STATEMENT OF ISSUES PRESENTED 


The Securities and Exchange Commission must, under 
| 


Sections 6and 7 of the Public Utility Holding Company Act of 1935, 


2a 
approve the issuance of new securities by public utility holding 
companies land their subsidiaries as not "detrimental to the public 
interest or the interest of investors or consumers.'' The question 
here presented is whether the SEC, in approving without a hearing 
a new issue of securities under those sections for a holding 
company subsidiary, may reject as irrelevant the claim by 
protestants, supported by substantial prima facie evidence, that the 


subsidiary had been utilizing available funds, and would utilize 


the funds made available by the new issue, unlawfully to suppress 


competition, coupled with demands for a hearing and investigation. 


This case has not previously been before this court. 


REFERENCE TO RULINGS 

The proceedings in this Court are brought to review 
two orders of the Securities and Exchange Commission entered 
under Section 6 and 7 of the Public Utility Holding Company Act, 
15 U.S.C. \79f, g. The first of these orders (Holding Company Act 
Release No. 35-16881) J. App. 119 , was entered by the 
Commission on October 27, 1970 in Docket No, 70-4921, The 
second (Holding Company Act Release No. 35-16955) J. App. 158 


was entered by the Commission on December 29, 1970 in Docket No. 


Eee 


70-4943. Each order approves a financing proposal by and for the 
Louisiana Power and Light Company. By order of this Court of 
January 20, 1971, the cases were consolidated. Review is sought 
under Section 24 of the Public Utility Holding Company Act, 15 U.S.C. 
79x, and Section 10 of the Administrative Procedure pee 5 U.S.C. 


702-706. ! 


STATEMENT OF THE CASE | 

A. Introduction | 
This proceeding involves the denial by the Securities 

and Exchange Commission (''SEC"') of protests and demands for hear- 
ing and investigation directed to two applications for autho rization to 
proceed with new financings. The protests were based upon the 
assertions that the proceeds of the new financings would be utilized 
in connection with conduct involving unlawful Peres to 
suppress competition and unlawful attempts to moncpoties by the 
destruction of the competitive position of petitioners here and others. 


| 
The SEC held these contentions "not relevant" and approved the 


| 
financings in question without the requested hearing and investigation. 
| 


i 
The petitioners, the Cities of Lafayette 4nd Plaquemine, 


Louisiana, are the protestants below, and will sometimes be referred 
| 


toas "the Cities.'' The Cities own and operate municipal electric 


m fee 
systems. The intervenor herein, Louisiana Power and Light 
Company, is a wholly owned subsidiary of Middle South Utilities, 
Inc., a registered holding company under the Public Utility Holding 
Act of 1935 ("the Act''), and will generally be referred toas "LP&L." 
LP&L is charged with entering into a combination or conspiracy, 
which is hereinafter described, with two other privately owned 
electric utilities, Gulf States Utilities Company (sometimes hereinafter 
"Gulf States'') and Central Louisiana Electric Company (sometimes 
hereafter 'CLECO"). These three utilities are collectively referred 
to, for simplicity, as "the Companies." 

The factual background of the proceeding, as alleged 
in the Cities' protests, turns about an attempt by the Companies to 
suppress and defeat an interconnection and pooling agreement between 
the Cities, Louisiana Electric Cooperative, Inc. (hereinafter "LEC"') 
and the Dow Chemical Company. = LEC, a generation and 
transmission cooperative financed by the Rural Electrification 


Administration, is made up of twelve electric distribution cooperatives, 


_1/ Dow, whose plant is situated convenient to the Lafayette -Plaquemine 
area, owns and operates approximately 400, 000 kw of generation which 
it utilizes in its plant operations. Some of these operations may be 
interrupted for short periods of time without serious loss; consequently 
Dow's generation capacity can be used by other pool members as 
emergency stabilizing capacity to the extent of some 150, 000 kw. 


535 
ah 
all of which operate in Louisiana. 


B. The Factual Background to Both Cases 


The factual background was set out in the Cities plead- 
ings before the SEC, and has not been challenged. The three 


Companies generate, transmit and sell electricity at wholesale 
| 


| 
and retail in Louisiana, while Gulf also does this in Texas. The 


three Companies are interconnected and engage in sales and 


exchanges of electricity. They are members of the eleven "South 
Central Electric Companies'' which engage in a seasonal exchange 
of energy with the Tennessee Valley Authority. They are joint 

owners of major 500 kv transmission in Louisiana. 


In September 1964, the REA undertook to make a $56.5 
i/o 


million loan to LEC for construction of a 200 MW generating 
station with 1, 611 miles of transmission lines through which LEC 


_2/¥For ready reference all parties referred to in this brief are as 
follows: 
"SEC or "The Commission" - The Securities and SSE AOES Commission 
"FPC'j The Federal Power Commission 
"The Cities '' - The Cities of Lafayette and Dinqceminen Louisiana 
"LP&L" - Louisiana Power and Light Company 
"Gulf States" ~- Gulf States Utilities Company | 
"CLECO" - Central Louisiana Electric Company 
"The Companies" - LP&L, Gulf States and CLECO 
"LEC" - Louisiana Electric Cooperative, Inc. 
‘ "Dow '" - Dow Chemical Company 
3/A megawatt (MW) is a large unit of power equal to 1000 kilowatts 
(KW) or 1, 000, 000 watts. 
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could serve eight of its twelve member cooperatives. Prior to the 
grant of the loan, the three Companies, which had been selling power 
to these coops, had at the same time been duplicating cooperative 
lines, building facilities to serve new loads which developed in 
territory previously served by the coops, and pirating coop 
customers (J. App. 26-27 ). 

The actual use of the appropriated money, however, was 
paralyzed for more than five years by a series of entirely unsuccess- 


ful (except in delaying the use of the monies) law suits, by the 


Companies themselves, and by other putative plaintiffs through 


the Companies' attorneys (J. App. 27-30 ). 

In August 1968, during the period of delay, the Cities, 
Dow and LEC executed an Interconnection and Pooling Agreement 
providing for the interconnection of their generating systems and a 
long term pooling and coordination arrangement, with a minimum 
term of ten years. That agreement was approved by the REA Admin- 
istrator on November 19, 1968. Under this agreement, the generation 
capacity of LEC would be pooled and future expansion coordinated 
with expansion of the existing facilities of the Cities and Dow, and 
LEC transmission facilities, designed to serve LEC's distribution 


cooperatives, would also be used to link the generating resources 


== 


of the four pool members (J. App. 16-17 ). 


Although Lafayette's present generating resources 


| 
are interconnected with CLECO and Plaquemine's with LP&L, the 


pool agreement made available important economic benefits to the 


Cities. Under the pool there would be combined planning for the 


load requirements of the Cities, the LEC members and Dow - Thus 
there would be a market for all surplus capacity and secondary energy, 
and systems could size and time construction of new generators in the 
best interests of all the members of the pool, providing substantial 


capital savings and the advantages of the economies of scale. The 


pool would also provide for benefits in the form of back-up for each 
| 
| 


system and economy energy interchanges. The agreement contemplated 
that the pool could be expanded by the addition of electric companies, if 


any wished to join (J. App. 16-17 ). 
The Cities charged, and set out facts in nee thereof, 
that the Companies had conspired to suppress competition by LEC and 
the Cities through the pool and artificially to maintain their monopoly. 
Thus, the Cities alleged that the Companies had undeztaken to prevent 
the LEC project and the related pool from going foxeeeal by blocking 


the disbursement of the loan funds through an extensive series of 


| 
repetitive and unfounded law suits purportedly questioning the 
| 
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propriety of the loan. In addition, the Cities alleged that the 
Companies had, during this period, conspired to mount a public 
relations drive designed to interfere with LEC's ability to operate, 
and to conduct an active lobbying effort in Congress and in the 
State legislature to cut off funds for LEC and to create obstacles 
to its operation in Louisiana. The net effect of this combination and 
conspiracy, the Cities charged, was to hold up the loan money in 
litigation until January 1969, when a new REA Administrator was 
sworn into office (J. App. 27-30 ). 

During the five years the Companies managed to hold 
up disbursement of the loan through their concerted efforts to utilize 
all the resources of the courts and administrative agencies so to do, 
the forseeable inflation and load growth of the member systems of 
LEC had created a serious question as to whether the original loan 
would be adequate to finance all of LEC's needed generation and 
transmission (J, App. 30-31). The new Administrator, based upon 
what are believed to be concerted and coercive demands made 
upon him by the Companies, continued to advance LEC the funds for 


the generating station, but not for transmission capacity. This left 


LEC no alternative but to negotiate for transmission services 


with the Companies that had kept it in court for five years and had 
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cost it some $250, 000 in litigation expenses(J. App. 
In the negotiating sessions which followed,the Companies 


continued their conspiracy by presenting a unanimous front to the 


coops. Thus, while the LEC lines would have served the) dual 


function of transmitting LEC power to its member coops and trans-~ 
mission of pool power among pool members, the Companies offered 


to supply transmission services only to some of the LEC members 


| 
and refused to supply transmission services between pool members. 
Rather, the Companies demanded that LEC bind itself "tq take all 


necessary steps to cancel, extinguish and terminate" the pool agree- 


ment. Not only did the Companies demand that LEC breach its obliga- 


tions to the pool members, but they even insisted that LEC agree ''to 
save and hold the Companies harmless from any claims of whatever 
nature arising out of or resulting from the aforesaid cancellation, 
extinction and termination of said Pooling and Intexconnettion Agree- 
ment" (J. App.103-04). Of course, if damages were assdened against 
the companies and hence LEC under that clause, LEC would probably 


be destroyed, an objective apparently sought by the Companies. 
Also, the Companies demanded that LEC limit the 
expansion of its generating plant to the 200 MW of capacity presently 


under construction, and that all power requirements of the 12 member 
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coops, in excess of 200 MW, be supplied only by the Companies 
(J. App. 18 ). 

The object of the combination to destroy LEC and 
the pool was further demonstrated by the statement by a representa- 
tive of Gulf States, one of the combination, to one of the member 
coops, that Gulf States would not meet the power growth needs of 
its customer coops "until the G & T has been killed" (J. App.18, 112). 

The Cities set forth in their pleadings at some length 


the course of the negotiations to date, and the continued uniform. 


position agreed upon by the companies, together with the changes in 


that uniform position. As the Cities noted, the collective activities 
by the Companies appeared to be a combination in restraint of trade 
to force a halt in LEC's development and the competition which would 
result therefrom, to expand or obtain monopolies in transmission ‘and 
generation, to obtain captive markets which they would allocate among 
themselves on an exclusive basis, and to destroy the advantageous 
pool agreement of the Cities and Dow (J. App. 19 ). 

C. The First Application 

On September 16, 1970, LP&L filed a declaration with 
the SEC requesting authorization for the issue and sale of $20, 000, 000 


in principal amount of first mortgage bonds, and 70,000 shares of a 
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new series of $100 par value preferred stock. As a subsidiary of a 


holding company, the authorization by the SEC for such financing is 
required by Sections 6 and 7 of the Public Utility Holding Company 


Act of 1935, 15 U.S.C. 79, 79f, 79g. See App.45, infra. 
" | 


The preliminary prospectus filed with the declaration 


stated (J, App. 9 )that the proceeds would be utilized, "for the 


, AS 5 
payment of short-term borrowings . . . for the construction of new 
facilities, for the extension and improvement of present facilities, 


and for other corporate purposes." 
| 
The Cities own and operate municipal electric systems 


in the area surrounded by the systems of the Companies. By letter 
| 


petition of October 9, 1970 (J. App. 15 ), with copies to all parties, 
the Cities set forth at some length the assertions,outlined above, that 
LP&L, in combination with Gulf States and CLECO, had Penna to 
attempt to suppress competition, and to injure the Cities in their 
competition. 
The Cities requested that the Commission direct its 
| 
staff to investigate the matter and to consult with the staff of the FPC, 
and that the Commission withhold action pending the results of the 


investigation or at least a conference of the parties. The Cities 


expressly noted that the funds sought in this proceeding would be 
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utilized, inter alia, for construction of facilities which would assist 
LP&L and its associates in their unlawful objectives (J. App. 20-21 ), 
and requested that the financing not be approved "unless conditioned 
upon the cessation of the apparently unlawful actions and the establish- 
ment of a program which will rectify the damage which has already 
been done" (J. App. 22). The Cities also stated that unless LP&L 
would consent to such a condition "obviously the application will have 
to be set down for hearing on this matter, and the Cities hereby so 
request" (J. App. 22 ). The Cities also requested a conference 
with the Commission staff and the Companies. 

The Commission, by order issued October 27, 1970, 
found "'that this controversy does not justify withholding of the re- 
quested order since it is not relevant to the consideration of the 
proposed transactions which in all respects satisfy the standards of 
Section 7:'(J. App. 120). Thus it granted the authorization sought. 
It also stated that the Cities did not file a "Notice of Appearance as 
a party pursuant to Rule 9(a) of the Commission's Rules of Practice 


4 
nor did they request a hearing." (J, App. 120 ), 


_4/ The first, of these grounds seems most dubious in light of the letter 
protest filed by the Cities, although a Notice of Appearance by Counsel 
was not filed by counsel in the standard form in the proceeding. The 
second ground is simply wrong. See supra; J. App. 120. Since the 
Commission did not rely upon these technicalities, however, but de- 
cided the proceeding on the merits, we will proceed to the merits as 
well, 
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The Cities filed their petition for review of the 
October 27 order in this Court on November 2, 1970. 


D. The Second Application 


On November 2, 1970 LP&L filed a second declaration 


with the SEC, this time seeking authority to issue and sell short term 
notes in principal amounts up to $40,000,000. The proceeds of those 
| 


_ sales were also to be utilized for construction expenditures and other 


corporate expenditures (J. App. 124). The SEC issued notice of the 
| 


| 

proposed issue and sale on November 10, 1970, and the Cities filed 
| 

their formal Protest and Intervention on November 30, | 1970 
‘ 


(J. App. 145). In that Protest and Intervention the Cities again 


alleged the Companies' combination or conspiracy "in restraint of 
| 
trade to force a halt to LEC's development; to expand or obtain 


monopolies in transmission and generation; to obtain captive markets 


which they would allocate among themselves on an exclusive basis; 


and, among other things, to destroy an advantageous pool agreen~ 


ment of the Cities and Dow."’ (J. App. 152 ), 


The Cities asserted that, in the pircariersnices alleged, 
the Commission should not authorize new financing which would allow 
LP&L to reap the fruits of its illegal actions, since such authorization 
would clearly not be in the public interest. In this connection, the 
Cities pointed out that the use of the proceeds of the aencing for 
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‘the construction of transmission and generating facilities, as well 
as in more direct fashion, would serve to further the apparently 
unlawful objectives involved (J. App. 155). The Cities noted, as 
well, that an authorization to utilize new financing to further an 
apparent antitrust conspiracy would hardly, given the treble damage 
recovery possible in an action by Cities, be in the interests of in- 
vestors and consumers. Accordingly, the Cities requested relief 
similar to that sought in their letter-protest in the first proceeding. 

The Commission, by order issued December 29, 1970, 
found that "the allegations contained in the Cities' petition do not 
present issues relevant to Section 7 and, therefore, do not justify 
withholding ‘the requested order" (J, App. 160 ). Accordingly, the 
Commission denied the Cities' petition for a hearing, found that the 
standards of Sections 6 and 7 were satisfied and "that it is appropriate 
in the public interest and in the interest of investors and consumers 
that [the declaration] be permitted to become effective" (J. App. 160). 

In the order of December 29, 1970, however, unlike the 
earlier order, the Commission briefly explained its reasoning. 


Stating (J. App. 159 ) that "the Cities do not directly attack the 


proposed use of the proceeds nor the terms and conditions of the 
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securities to be issued", the Commission went on to set forth its 


rationale. In pertinent part, the Commission stated in respect to 
Section 7(d) of the Act(J. App. 160 ): 
The phrase 'terms and conditions' as here used 
relates solely to the terms and conditions of the 
security to be issued, and therefore, the phrase 
"detrimental to the public interest" refers to such 
terms and conditions and not to extraneous matters. 
Section 7(f) provides that 'any order permitting 

a declaration to become effective may contain 

such terms and conditions as the Commission finds 
necessary to assure compliance with the conditions 
specified in this section.' Authorization to impose 
terms and conditions under Section 7(f) does not 
extend to the resolution of collateral and unrelated 
controversies in which a declarant may be engaged 
with other parties. See Alabama Power:Co. (Hold- 
ing Company Act Release No. 15252, June 1, 1965), 


aff'd, Alabama Electric Cooperative, Inc. ve SEC, 
353 F.2d 905 (1965), cert. denied, 383 U.S. 968. 


The Cities filed their petition for review of the order of December 29, 


1970, in this Court on December 31, 1970. 


5 / The Cities are not aware of any means by which they could 
more directly have attacked the proposed use of the proceeds. 
There was no way for either the SEC or the Cities to be sure for 
what the proceeds would be used, absent investigation or hearing, 
since the purposes of the financing were set out by LP&L in the 
most general terms, but the Cities pointed out several ways in 
which they believed the monies would be used illegally to suppress 
them. 
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ARGUMENT 
INTRODUCTION 

Under the federal statutory scheme, new security 
issuances by electric utility companies are regulated by the state 
regulatory commission, by the FPC, or, when they involve 
holding companies or their subsidiaries, by the SEC. In these 
two cases, LP&L, a holding company subsidiary whose security 
issues are regulated neither by a state commission nor by the 
FPC, applied to the SEC for authority to issue large amounts of 
securities. In both cases the Cities protested that the proceeds of 
the financings would be utilized by LP&Lin the course of its 
anticompetitive activities designed to suppress the Cities as 
competitors and to destroy advantageous contractual relationships. 

In both cases the SEC abdicated its responsibility 
by authorizing the issuance of the securities without the hearing 


or investigation sought by the Cities. In the first case, the Commission 


6 / 


did not give any explanation of its action. In the second, decided 
after the Cities had petitioned this Court for review of the first order, 


the Commission did give a summary rationale; that it had no statutory 


responsibility for anything other than the terms and conditions 


SSS 

6/ Absent the second decision, the first would be reversible on that 

ground alone. See PSC of New York v. FPC, U.S. App. D. C. 
; F.2d (No. 23446, decided June 29, 1970). 


aly) Ss 
‘of the securities themselves. Under the Commission's rationale, 
it would have to approve an application by a holding company to issue 


properly secured bonds for the purpose of procuring, refining and 


| 
selling hereoin to users. As we shall show, this rationale finds no 


support in the Act itself, its structure or its legislative history, and 
is, moreover, in error as a simple matter of syntax, | 


I, THE COMMISSION CANNOT, UNDER THE 
HOLDING COMPANY ACT, IGNORE THE 
ANTITRUST CONSEQUENCES OF ITS ORDERS 


| 
A. The Act Requires the Commission to Consider 


Anticompetitive Consequences of its Actions. 


The Commission here, presented with abundant prima 
‘facie evidence of a combination by the Companies to restrain trade 


and eliminate or dominate competition, and with charges that the 


moneys here authorized will be used to further this combination in 
| 
| 

restraint of trade, has sought to ignore this problem as "not 


i 
relevant. '' As we shall demonstrate, this attempt by the Commission 
| 
to ignore the illegal consequences which flow from its actions is 
| 7 / 


inconsistent with the language and legislative history of the Act. 
| 


As here relevant, the Act provides that a holding company 
i 
_7/ Substantially the same issue here raised was raised in Municipal 
Electric Ass'n of Massachusetts v. SEC, 136 U.S. App. D. GC. 175 
419 F.2d 757 (1969), and was dismissed, in essence, on/grounds of 
prematurity. 


? 
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subject to that Act (Middle South) or any of its subsidiaries (e.g., 


LP&L) may not lawfully issue or sell any securities of the company 
except in accordance with the declaration procedures set forth in 
Sections 6 and 7 of the Act. Section 7 sets forth the governing 
language; it provides in pertinent part that: 
(a) A... subsidiary company... may file a 
declaration with the Commission. . - in such form 
as the Commission may by rules or regulations 
prescribe as necessary or appropriate in the public 


interest or for the protection of investors or 
consumers. 


ae OK 


(a) 5 . « « the Commission shall permit a declaration 
regarding the issue or sale of a security to become 
effective unless the Commission finds that - 


MeO Ke 


(6) the terms and conditions of the issue or sale of 
the security are detrimental to the public interest 
or the interest of investors or consumers. 


oe 3k 
(f) Any order permitting a declaration to become 
effective may contain such terms and conditions as 
the ‘Commission finds necessary to assure compliance 
with the conditions specified in this section. 
Thus the Commission is directed to bar the issuance of 


securities by a ‘holding company or its subsidiaries if it finds the 


terms and conditions of the issue or sale are "''... . detrimental to 
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the public interest or the interest of investors or consumers. WJ 


(Sec. 7(d) ). Moreover, if the Commission finds it appropriate, 
| 


it may condition its authorization to assure that the terms and con-= 


ditions of the issue or sale are not detrimental to the public interest 


| 
or the interest of investors or consumers (Sec. 7(f) ). 


The Commission, in its order of December 29,| 1970, 


which for the first time explains its rationale here, reads the 


statutory words '., .. . terms and conditions of the issue/or sale 
of the security . . . .'' which describe the object of its concern as 


delegated to it by Congress, as somehow transmuted to ''terms and 


conditions of the security to be issued''(J. App. 160 ), Conse- 


quently, in the Commission's view, it is restricted to deciding 


whether the terms of the security itself - the writing on the face of 


the certificates - are in the public interest, and is helpless to bar 


any known unlawful uses a company may plan with the proceeds if 


the security is adequately secured. This construction simply will 


| 
not wash -- certainly the Commission must be concerned with the 


terms and conditions of the security itself, but its statutory concern 
| 


goes far further. The Commission must concern itself with the 


"terms and conditions of the issue or sale of the security" (Em hasis 
or the issue oF sale ip 


supplied). Plainly "issue" is used in the statute not as a noun, but as 
| 


- 20 - 

a verb, just as is ''sale, ''and questions as to the propriety of the 
issue or sale of the security go far beyond the propriety of the 
terms and conditions of the security itself, to which the Commission 
would limit its concern. 

The issues raised by the Cities, as to the use of the 
proceeds of the issue by the anticompetitive conspiracy further to 
oppress them, plainly fall within the words of the statute, if read 


as enacted by Congress, and not as the Commission might wish it 


to be. Indeed, the Commission's ultimate statutory finding itself -- 


"that it is appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended, be 
permitted to become effective" (J. App. 160 ) would appear to 
be far broader than required under the narrow view adopted by the 
Commission, and consonant with the words of the statute itself, 

If there were any remaining question as to the re- 
sponsibility of the Commission to deal generally with the effect 
of the issuance on the public interest, it would be answered by the 
provisions of Section 7(a), describing the Commission's authority 
to prescribe regulations for filing. Thus, the SEC is authorized 
to require the filing of material "necessary or appropriate in the 


public interest or for the protection of investors or consumers. "' 


= = 


Here, as in Section 7(d)(6), the Commission is directed to protect 


both the ''public interest" and the interests of "investors or consumers, "' 


This dual responsibility is emphasized when it is realized that there 


is no mention of the terms of the securities here, nor is there any 
warrant whatever for finding such a limitation. Moreover, if the 


interpretation of the Commission were correct, and it need be 
| 
interested solely in the terms and conditions of the security to be 


| 
issued, '' then the words "in the public interest" would be meaning- 


less; any issues as to the propriety of the terms and conditions of 
the securities themselves could be disposed of under the remainder 
of the clause. Sucha reading is wholly without justification; by 
including the additional requirement Congress clearly intended the 
Commission to address itself, inter alia, to the effect of the issuance 


on the public interest prior to the approval thereof, 


Statutory authority of this nature, as this|Court and the 


Supreme Court have repeatedly held, requires a regulatory 


Commission, before granting authorization requested by a regulated 
company, to deal with the challenges to the authorization sought 


based upon antitrust or other public policy grounds. As this Court 
| 


noted in City of Pittsburgh v. FPC, 99 U.S. App. D.C. 113, 237 
F.2d 741, 754 (1956): 
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The Commission, while it has no power to enforce 
the Sherman Act as such. . . [and] cannot decide 
definitely whether the transaction contemplated 
constitutes . . . an attempt to monopolize which is 
forbidden by that act... 'nevertheless cannot, 
without more, ignore the [Act].' 


The responsibility of the Commission to deal with the 


sort of anticompetitive activities charged to LP&L by the Cities is 


highlighted by the fact that the statute in question was, as the 

Supreme Court has noted, established ''to protect consumer interests 
through the ‘elimination of "restraint of free and independent 
competition '". SEC v. New England Electric System, 390 U.S. 207, 
210 (1969). And, as the Supreme Court phrased it in another 
proceeding, '"'. » « « the theme of elimination of 'restraint of free 


and independenticompetition' ''as set out in Section 1(b), "runs 


throughout the Act.'' SEC v. New England Electric System, 384 U.S. 


176, 183 (1966). See also Municipal Electric Ass'n of Massachusetts v. 
SEC, 134 U.S. App. D. C. 145 » 413 F.2d 1052, 1057 (1969). 


For, as this Court has stated, ". .. . violations of the antitrust 
laws bear upon 'the public interest or the interest of investors 

or consumers''', Ibid. Since the operative wording of the section 
of the Act there under review was identical to that here in question, 


the words of the Court in that case should apply here as well, 
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The interrelationships between the antitrust laws and 
the regulatory agencies have been spelled out in some detail by this 
Court in Northern Natural Gas Co. v. FPC, 130 U.S. App. D.C. 220, 


399 F.2d 953 (1968). See also, in addition to cases there cited, 


Marine Space Enclosures Inc. v. FMC, U.S. App. D.C. 


| 
_, 420 F.2d 577 (1969); Conroy Aircraft Corp. v. CAB (order 


issued August 14, 1970, CADC No. 24, 185). These cases make it 
| 


| 
clear that in a case such as this the Commission was opliged to 
| 
make findings related to the pertinent antitrust policies, draw 
| 


conclusions from the findings, and weigh these conclusions along 


with other public interest considerations. Cf. Northern Natural Gas 
| 


Co. ve. FPC, supra, at 960. Infact, the Commission dismissed the 


charges of anticompetitive conduct as ''not relevant. " On the basis 
| 
of the plain words of the statute, such complete disinterest by the 


Commission in the anticompetitive consequences of its order is not 
8/ | 
sustainable. We now demonstrate that neither the structure of 


| 
"8/ We note that in Maine Yankee Atomic Power Company, Holding 
Company Act Release No. 16057, May 6, 1968), the Commission rejected 
a similar request for a hearing, relying on its earlier decision, Maine 
Yankee Atomic Power Company, (Holding Company Act, Release No. 
16006, March 15, 1968). See also Vermont Yankee Nu clear Power 
Corporation, 72 P.U.R. 3d 370 (Holding Company Act Release No. 

15958, February 5, 1968). On review, the Commission's decision 

in No. 16006 was reversed, Municipal Electric Ass'n of Massachusetts v. 
SEC, 134 U.S. App. D.C. 145 , 413 F.2d 1052 (1969), and the 
decision in No. 16057 was, in effect, remanded for consolidation with 
the remand in the earlier case. Municipal Electric Ass'n of Massa- 
chusetts ve SEC, 136 U.S. App. D. C. 175 , 419 F.2d 757 (1969). 
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the statute nor the legislative history justifies the disregard by 
the Commission of so important a matter of national policy, and 
that the charges made by the Cities were in fact sufficiently seriously 
to warrant review. 


B. The Structure of the Act Negates the 
Result Reached by the Commission. 


We have demonstrated that the Act itself will not support 
the holding of the Commission that Congress required its indifference 
to the anticompetitive consequences of issuing and selling the securities. 
Neither is there warrant in the structure of the Act or in reason for 
reaching that result. 


The Public Utility Act of 1935 contained two titles. 


Title Lis the Public Utility Holding Company Act ("the Act") ad- 


ministered by the SEC. Title IL is Parts II and II of the Federal 
Power Act, 16 U.S.C. 824 et seq. Whereas Sections 6 and 7 of the 
Act give the SEC power to oversee securities issues of public utility 
holding companies and their operating subsidiaries, Title I of the 
Act vests comparable power in the Federal Power Commission to 
oversee security issues of other public utilities. Section 204 of the 
Federal Power Act, 16 U.S.C. 824c, for a utility whose security 
issues are not regulated by a State commission in the state of its 


organization and operation (Section 204(f)) or by the SEC (Section 318), 
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provides that it may issue a security only if the FPC finds that the 
issue is for a lawful object, compatible with the public interest 

and necessary or appropriate for or consistent with the proper 
performance by the applicant of service as a public utility. Section 
204(a). Moreover, the FPC is expressly authorized to impose terms 
and conditions upon the authorization of a security issine dealing with 
the purposes, issues, and extent to which and conditigns under which 
the proceeds of the issue may be applied. Section 204(b). 

Thus, under the Act, the security iseate of a utility 
are to be regulated by one of three Sean If the utility isa 
holding company subsidiary, the issues can be regulated by a State 
commission, in which case the FPC will not have jurisdiction and the 
SEC can waive its jurisdiction under Section 6(b) of the Act. If it 
is a holding company subsidiary not regulated by a State commission, 
the SEC alone will have jurisdiction under Sections 6 dnd 7. Ifitis 


not a holding company subsidiary, but is regulated bya State com- 


mission, neither the FPC nor the SEC will have jurisdiction. And 


finally, if it is not a holding company subsidiary, and is not regulated 
by a State commission, then the FPC alone has jurisdiction, under 
Section 204 of the Federal Power Act, Thus, as to many of the 

| 


largest utilities, the FPC and SEC have mutually exclusive juris- 


diction over issuance of securities. 
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' As noted, infra, while Section 204 of the Power Act 
and Sections 6 and 7 of the Holding Company Act were in fact part 
of the same Act, 49 Stat. 803, they were drawn initially by different 
draftsmen, and the distinction in form was continued in the final 
enactment. Nonetheless, while it may readily be conceded that the 
procedural requirements of these two analogues are different, it 
was clearly intended that they serve the same substantive purpose. 

| The incongruity of reading the two provisions as 
establishing disparate substantive requirements becomes even more 
apparent when it is realized that, under the reading of the SEC, 
subsidiaries of the holding company systems feared as. constituting 
"economic fasdism" or "private socialism" which "menace the safety 
of the Nation'' (remarks of Senator Wheeler, 79 Cong. Rec. 8400) 
would be entitled to wield their great economic power without let 
or hindrance whereas independent utilities, which posed far less of 
a threat in this regard, would be subject to a greater review by the 
eed The direction of Section 318 of the Federal Power Act that, 
even if a utility would otherwise be subject to Section 204 jurisdiction 


of the FPC, the FPC must defer to the SEC's jurisdiction as to 


_9/ But see infra, p. 27. 
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security regulation under Sections 6 and 7, makes clear the view of 


Congress and the draftsmen that the reality of regulation by the FPC 
| 


and SEC would be equivalent. 


Thus the Act, depending on whether State commissions 
had been granted jurisdiction to regulate security issuances and 


whether a utility was a holding company or subsidiary thereof, assigned 
regulatory responsibilities as to security issuances of various utilities 


to the SEC, the FPC, and the States. It is quite clear that State com- 


missions can, and do, take into account public interest factors of all 
| 
sorts having to do with the use of the proceeds of a security issue, in- 


c luding competitive effects, in considering whether to approve a proposed 


issuance. E.g., Alabama Power Company v- Alabama Public Service 

Commission, 278 Ala. 597, 179 So. 2d 725 (S. Ct. Ala. 1965), arising 

under a statute comparable to Section 204 of the Federal Power Act. In 
that case, the Alabama Commission approved new Ronis issues only 

on the condition that the proceeds not be utilized in ee activities 


deemed to be unfair competition. It also seems quite clear to us that 


the FPC must take into account anticompetitive factors of the sort here 
10/ 
charged, under Section 204 of the Power Act, when authorizing 


ee 
10 / We note, however, that the FPC has recently rejected a request for 

a hearing by the Cities in a financing case involving another of the com- 
panies here charged. Gulf States Utilities Company, FPC Docket No. 
E-7567, order issued December 3, 1970. It is not clear from the terms 
of that order whether the FPC proceeded on the basis that the Cities could 
not be injured by a refinancing of the already existing debt as authorized 
in the docket, or whether it proceeded on the basis that the anticompetitive 
aspects of the case were not relevant, A petition for rehearing of that 
order was denied by the FPC on January 13, 1971. A petition for review 
of that proceeding is pending in this Court as No, 71-1041, City of 


Lafayette, Louisiana, City of Plaquemine, Louisiana ve FPC. 
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security issues for utilities not subsidiaries of holding companies. 
Cf. Black Hills Power & Light Co., 31 FRC. 1605, 1608-1609 (1964). 
It would be most irrational to attribute to Congress an intent to 
exclude only those utilities which were part of holding company systems 
from meaningful review of the uses to which the proceeds of their 
financing will be put. 

This Court has pointed out that the SEC need not duplicate 
the efforts of a State Commission which has already approved a 


security issue, and can exempt, under Section 6(b) of the Act, such 


financings already approved by a State commission. Alabama Electric 


Co-op v. SEC, 122 U.S. App. D. C. 367, 353 F.2d 905 (1965), cert. 
denied 383 U.S. 968. See also Alabama Electric Co-op v. SEC, 

359 F.2d 434 (CA 5, 1966). In that case, which involved the SEC's 
power under Section 6(b) of the Act to exempt from its regulation 
security issues already approved by a State commission after a full 
airing and resolution of the issues sought to be raised again, this 

Court held that the purpose of the Act ''was to supplement state regulation 
not to supplant it.'' But that case did not involve the duties of the 
Commission in a situation where it was required by statute to pass 


on the financing itself or apply the standards of Section 7. Especially 
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when read in conjunction with Municipal Electric Ass'n of | 


Massachusetts v. SEC, supra, the Alabama Electric Coop cases 


can give the Commission no comfort here. 


It is too late in the day for the SEC still to take the 


position that it is concerned only with the interests of investors in 


its administration of the Holding Company Act. This Court has once 


disabused the Commission of that view, Municipal Electric Ass'n of 


134 U.S. App. D.C. 145, 413 F.2d 


Massachusetts v. SEC, 


1052 (1969), and there should be no necessity to do so again. The 


Act itself, as the Supreme Court has pointed out,in Section 1(b)(2), 
provides that: Pl 
| 
. « «itis hereby declared that the national 
public interest, the interest of investors in the 
securities of holding companies and their! 
subsidiary companies and affiliates, and the 
interest of consumers of electric energy Aeon 
are or may be adversely affected . . « « | 
| 
seek | 
(2) when subsidiary public utility companies « « « 
enter into transactions in which evils result 
from an absence of arms-length bargaining or 
from restraint of free and independent 
competition. 


See SEC v. New England Electric System, 384 U.S. 176, 183, n. 13 
(1966). As the Court notes, “the theme of elimination of restraint 
of free and independent competition .''."". runs through the Act." 


Id, at 183. | 
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In Municipal Electric Ass'n of Massachusetts v. SEC, 
supra, this Court, in dealing with a challenge to the purchase of 
securities under Sections9(a) and 10 of the Act, held that the 
Commission must resolve questions of the anticompetitive results 
of its approval. There plainly is no substantial difference between 
the Commission's function, as to anticompetitive results of its 
actions, under Sections 6 and 7 of the Act and under Section 9(a) 


and 10, at issue in Municipal Electric Ass'n of Massachusetts, supra, 


Not only do the provisions appear in the same statute, 


where they are directed to achieving the same ultimate objective, but 


the relevant statutory directive to the Commission under both sections 
is identical, Section 7 provides that a sale of securities shall not be 
allowed if the Commission finds that the terms and conditions of the 
issue or sale "are detrimental to the public interest or the interest of 
investors or consumers. . .". Section 10 provides that the acquisition 
of securities shall not be allowed if the Commission finds that the 
acquisition ''will be detrimental to the public interest or the interest 
of investors or consumers...". Section 10b(1), 10b(3), cfiSection l0e. 
There is no basis in the statutory language for distinction. 

Neither is there a basis for distinction in the functions 
to be performed by the Commission. Under Sections 9 and 10, the 


Commission must examine and approve the acquisition of securities 
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or assets by 2 holding company or its subsidiaries. Under Seictions 


6 and 7, the Commission must examine and approve any sale of 


securities by 4 holding company oT its subsidiaries. The same sort 


of financial pressures are applicable in both instanceSe To be sure, 


the Commission has allowed a practice to grow up among its regu- 


lated utilities whereby the expectation is that approval will be swiftly 


forthcoming for all securities issues, and that expectation is re- 
| 


e utilities with their under- 


based upon 42 practice of the 


flected in the arrangements made by th 


writers. This sort of expectation, 


s of dealing with the Commission staff alone, however, is 
11/ Po 
not warranted by the statute. It sh 


companie 


ould not be allowed to become 
| 


self fulfilling. | 


. 2 : | 
It thus seems plain that the financial pressures, OT at 


-generated, do not warrant the ignoring by the 


least those not self 


Commission of results, other than the financial results to investors, 


which flow from the approval of security issues under the Act. 


Neither does any special interest of the Commission in the expedit~ 
tion of its processes warrant the refusal of the Commission to look 


nd the face of the certificates. It may well be that the 


beyo 
makes no 


il/ Section 19, dealing with interventions of other parties, 
distinction as to the type of proceeding. 


= ne 
Commission's business would go more smoothly if it could deal in 
an ex parte manner with those companies with which it works 
regularly in its administration of the Act. It may well be that the 
financial affairs of the companies would be made less rocky if they 
did not have to deal with the consequences of their conspiracy. And 
it may well be also that the members and staff of the Commission 
would prefer to deal with cold financial figures and ignore the less 
seemly activities of the companies in attempting to suppress 
competition. But none of these reasons will support the result 
here. These are the reasons which, while put forward in much less 
straightforward language, have been rejected by the courts in every 
instance where a, regulatory agency has been directed to examine, as 
part of the public interest test, the anticompetitive aspects of a case. 
See e.g., cases cited by this Court in Northern Natural Gas v. FPC, 
130 U. S. App. D. C. 220, 399 F.2d 953 (1968). 

While it undoubtedly would be easier, from the point of view of 
the Commission and the utilities, to ignore the anticompetitive 
activities of the utilities in passing on the securities issues which 
finance those activities, this fact does not dictate an interpretation 


of the law under which such activities must be ignored. To the 


contrary, it seems plain from the terms of the Act itself, and logic, 
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| 

that such activities must be taken into consideration. 

C. The Legislative History of the Act Gives 
No Support to the Result Reached by 


the Commission. 


We have shown that the language of the Act, and its 


structure, evidence a Congressional intent that the Commission 
consider the results of its action on the public interest ini passing 
on the issuance of securities under Sections 6and 7. As ie shall 
now demonstrate, the legislative history of the Act also gives no 
support to the Commission's holding. 


As the most cursory reading of the legislative history 


of the Act makes clear, the Public Utility Holding Company Act of 
1935 was passed on the crest of a wave of popular discontent with the 


practices of the then extant holding companies. That dissatisfaction 


was both with the financial and competitive practices of the utilities 
and the Act was intended to end the abuses in both areas, 
While the primary item of concern to the Congress was 


the "death sentence" for holding companies ultimately adopted as 


Section 11, and therefore the bulk of the legislative history is directed 


to that issue, there is sufficient history dealing with the issuance of 
| 

securities to demonstrate the error of the Commission, if it is fact 
| 
relied upon the legislative history. | 
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As the Act itself reflects, Section 1(b), a primary 

basis for the passage of the Act was the extensive report made by 
the Federal Trade Commission in response to the reference to 
that Commission by the Seventieth Congress. Those documents 
reflected the anticompetitive evils in which holding companies and 
their subsidiaries were wont to indulge and with which the Act was 
intended to deal, Thus, e.g., the Summary Report of the FTC to the 


Senate of the United States, S. Doc. 92, part 73-A, 70th Cong., lst 


Sess., noted at p. 52: 


While ordinarily there is not actual competition 
between generating units under diverse ownership 
there is frequently potential competition in that 

| 2 given operating system may readily extend its 
lines and service to municipalities and sections 
which are on the edges of the territory occupied 
and served by a rival system... The fact that 
such an extension is condemned as "raiding" by 
the organized industry emphasizes that the 
possibility of such competition is not merely 
fanciful. Moreover, there are hundreds of 
cases where municipalities own and operate 
their distribution lines and purchase at whole- 
sale from private generating plants. Frequently 
there is no physical or engineering obstacle, 
but only one of policy, to their making these 
purchases from more than one operating system. 
If these operating systems are independent of 
each other, the purchasing municipality is 
obviously in a better bargaining position than if 
they are controlled by the same holding company, "' 


And, in that portion of the report directed to proposals, the FTC 


noted, Id, at 215, that these problems suggested '"', . . the 


- 35 - 


possibility of extending the jurisdiction of the Securities and 


Exchange Commission to the point of preventing the capitalization 


for holding companies in connection with promotion of any operations 
which are in fact illegal and incident to which capital funds are 

12/ | 
sought. "' 


The bill introduced to deal with the abuses set out in 


the FTC reports, S. 1725, H.R. 5423, 74th Cong., lst Session, was 


composed of two somewhat ill-meshed titles. Title I of the bill was 
the progenitor of what is now the Public Utility Holding Company Act, 
and gave numerous responsibilities to the SEC, That Title was drafted, 
at the request and direction of the President, by Messrs. Corcoran 
and Cohen. 79 Cong. Rec. 10552 (1935). Title I of the bil was the 
progenitor of Parts II and III of the Federal Power Act, 16 U.S.C. 824, 
et.seq. That portion of the bill was drafted by the FPC and its staff. 
While there are, therefore, certain risks in relying upon the legisla- 
tive history of this stage of the bill, the intent seems clear, Although 
the source of the language in the two titles was different end the 
proposed legislation contemplated that the responsibility was to be 


split between the F PC and the SEC, the common intent plainly was to 


extend the jurisdiction of the two Commissions as suggested by the 


tw a 
12/ See also, e.g., S. Doc. 92, part 72A, 70th Cong. Ist Sess., 
pp. 230, 235. 
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FTC report, supra. Thus, the message from the President trans- 
mitting the report of the National Power Policy Committee, H. Doc. 
No. 137, 74th Cong., Ist Sess. (1935), stated in reference to the 
bill, at p. 9: 
The issuance of new securities by holding companies 
should be adequately supervised by the Commission 
so that in reorganizations and rearrangements of 
Property an uninformed investing public shall not 
have foisted upon it securities [sic] which are in no 
Sense secure and carry little or no voice in manage- 
ment. Security issues should be limited to purposes 
necessary in the public interest, which accords with 
the ultimate purpose of the legislation. ... 
The Senate Committee reported the bill as amended 
(a revised version, S. 2796, 74th Cong. Ist Sess.) on May 14, 1935, 
S. Rep. No. 621, 74th Cong. Ist Sess. After passage by the Senate 
the House Committee struck out the Senate bill and inserted in lieu 
thereof a substitute. H. R. Rep. No. 1318, 74th Cong., Ist Sess, 
While neither the Senate nor the House Committee report sheds much 
light on the purpose of Section 7, concentrating rather on the 
differing House and Senate versions, the debates on the floor of 


Congress leave no doubt that supporters of the bill were concerned 


with exactly the sort of conduct here financed with the acquiescence 


of the Commission, Thus, Senator Bone, in support of the bill stated, 


79 Cong. Rec. 8683 (1935): 
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The propaganda machine of the power combine 
can spend money without regard to amount. Like 
another Caesar Augustus, it need only send forth 
the edict that the whole Nation be taxed, and it is 
done - taxed to supply the sinews of war or to 
battle any sort of legislation or regulation or to 
eliminate competition from public plants, 


See also the comments of Congressman Eicher in defense of the bill 


citing the monopolistic evils with which it was necessary to deal. 


79 Cong. Rec. 10361 (1935). | 


The very fact that Congress passed, at the same time, 


and in the same bill, two sections regulating security issuances in 


approximately the same way, and obviously with the same intent, may 


be the most significant piece of legislative history. For these two 
13 / | 
analogues must neces sarily be read together. And as Congressman 


Lea, a manager of Title II, put it, an application to the FPC for 


issuance of securities will be granted "if asked for a lawful purpose 
| 


and one which is compatible with the public interest." | 79 Cong. Rec. 


10378 (1935). As we have shown, there is no reason for treating the 
analogous jurisdiction of the SEC in any different fashion. 

| 
13/ The FPC has, on several occasions, held that the two acts must 
be read together to give meaning to both. E.ges Commonwealth Edison 
Co. and Central Illinois Electric and Gas Co., 36 FPC 925, 931-932 
(1966) aff'd Utility Users League v- FPC, 394 F.2d 16 (CA 7, 1968). 
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In summary, the language of the Act, its structure 
and its legislative history all evidence a Congressional intent that 


the Commission examine the anticompetitive results which may flow 


from its actions before approving the issuance of securities under 


Sections 6 and 7 of the Act, and its failure to do so in these proceedings 
was erroneous if, as we shall show, the allegations of the Cities 
raised serious questions of anticompetitive conduct. 


D. The Facts Asserted in the Cities' Protest 
Contain Clear Violations of Antitrust 


Law and Policy, 


The Cities believe that the facts asserted, which the 
SEC refused to investigate, demonstrate self-evidently a violation 
of public policy through a misuse of power by the Companies. Contained 
therein are several blatant violations of law. The enumeration 
as set out, however, is not intended to be complete; the Cities believe 
that an appropriate investigation by the Commission might well bring 
other violations to light. Some of the violations alleged before the 
Commission are described herein; others are equally unlawful and 
warranting of investigation. 

Thus the Cities have charged that the funds from the 
financing in question will be utilized to continue the course of 


conduct which, as we shall show, is prima facie unlawful. These 
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activities not only are unlawful, but their continuation exposes the 


company (and consequently investors) to substantial losses in an 
antitrust proceeding. | 
| 
1. The Companies' Requirement that LEC 
Limit Its Generation and Breach Its 
Pooling Contract Violates Section 1! 
of the Sherman Act as well as Other Statutes. 


The requirement of the Companies in nora ie that 
LEC build no further generating facilities after seisistallct the 
plant presently under construction, contemplates an agreement 
limiting the extent to which LEC may compete with the Companies 
in the generation and sale of electric energy. And the requirement 


that LEC breach its pooling agreement with the Cities and buy all 


incremental power needs of its subsidiaries from the Companies 


contemplates an agreement barring LEC or its members from 


purchasing any energy from the Cities or selling energy to the 
Cities. This would serve to eliminate the Cities as competitors 

for this market. Agreements or combinations of competitors to 
curtail production or remove part of supply from a market have long 
been condemned under the Sherman Act. United States v. socony= 
Vacuum Oil Co., 310 U.S. 150 (1940); Lynch v. Masnavoxt Coe, 


94 F.2d 883 (CA 9, 1938). Indeed, this Sherman Act principle has 
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been applied directly to an agreement among electric utilities 


restricting each other in the production and sale of wholesale power. 


Consolidated Gas Electric Light & Power Co. of Baltimore v. 
Pennsylvania Water & Power Co., 194 F.2d 89 (CA 4, 1952), 


cert. denied 343 U.S. 963. 
The tying arrangements which prohibit LEC from 


dealing with the Cities are also a clear violation of Section l. 


United States v. Arnold, Schwinn & Co., 388 U.S. 354 (1967); 
Northern Pacific Ry. ve United States, 356 U.S. 1 (1958). Similar, 


but much less blatant, practices have also been condemned under 
the FTC Act. FTC v. Texaco, 393 U.S. 223 (1968). Exclusive 
supply arrangements of this nature have, also, long been held 
unlawful under the Clayton Act. Standard Oil Co. v. United States, 
337 U.S. 293 (1949); International Salt Co. v. United States, 332 U.S 
392 (1947). 


2. The Cities' Allegations Show Monopolization 


Violating Section 2 of the Sherman Act, 


In the set of circumstances alleged by the Cities are 
reflected (1) a,monopoly in the hands of the Companies over the 
available transmission facilities and services, (2) use of the power 
inherent in that monopoly to extend its economic and geographic 


size and (3) a conspiracy by the Companies to monopolize the 


generation (and sales) for all the coops above LEC's 200 MW 


capacity, together with all transmission facilities, Regardless 
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of the legality of the transmission monopoly or monopolies held 


by the Companies, their use of their monopoly strength to expand 


through the suppression of competitive production is violative of 
| 
| 


Section 2 of the Sherman Act. ‘If monopoly power can be used to 
| 


begat monopoly, the [Sherman] Act becomes a feeble instrument 
indeed.'' United States v. Griffith, 334 U.S. 100, 108 (1948). An 
attempt to extend the scope of a lawful monopoly beyond the terms 
of the grant is in fact unlawful even though the sanction eepteyed 
is no more than the monopoly itself. United States v. Associated 
Press, 52 F.Supp. 362, 369 (S.D.N.Y. 1943). See also Fred Johnson 
Cement Block Co. v. Waylite Co., 182 F.Supp. 914, 918 (D, Minn. 
1960). | 

The limitation of the Cities' factual assertions to the 
State of Louisiana is no obstacle to finding a Section 2 violation. 
"In considering an attempt to monopolize, it, of Pers is 
appropriate to limit the relevant geographic market to the area 


which the defendant sought to appropriate to itself. "' American 


Football League v. National Football League, 323 F.2d 124, 129 


(CA 4, 1963). ''The limits of that relevant market areajare fixed 


by the area which the defendants allegedly sought to appropriate 


to themselves."' Becker v. Safelite Glass Corp., 244 F.Supp. 625, 


637 (D. Kans. 1965). 
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CONCLUSION 


For the foregoing reasons, the orderSof the Commission 


, below should be set aside and the proceeding remanded with directions 


to hold an evidentiary hearing on the charges of the Cities. 


Respectfully submitted, 


a eorge Spiegel , 


kdb wry, f 


Robert C. McDiarmid 


Attorneys for the Cities of Lafayette 
and Plaquemine, Louisiana 


February 1, 1971 
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STATUTORY APPENDIX 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Section l, 15 U.S.C. 79a: 


$.79a. Necessity for control of holding companies. 

(a) Public-utility holding companies and their sub- 
sidiary companies are affected with a national public 
interest in that, among other things, (1) their secu- 
rities are widely marketed and distributed by means 
of the mails and instrumentalities of interstate com- 
merce and are sold to a large number of investors in 
different States; (2) their service, sales, construction, 
and other contracts and arrangements are often 
made and performed by means of the mails and in- 
strumentalities of interstate commerce; (3) their 
subsidiary public-utility companies often sell and 
transport gas and electric energy by the use of means 
and instrumentalities of interstate commerce; (4) 
their practices in respect of and control over stib- 
sidiary companies often materially affect the inter- 
state commerce in which those companies engage: 
(5) their activities extending over many States are 
not susceptible of effective control by any State and 
make difficult, if not impossible, effective State regu- 
lation of public-utility companies. 

(b) Upon the basis of facts disclosed by the reports 
of the Federal Trade Commission made pursuant to 
S. Res. 83 (Seventieth Congress, first session), the 
reports of the Committee on Interstate and Foreign 
Commerce, House of Representatives, made pursuant 
to H. Res. 59 (Seventy-second Congress, first session) 
and H. J. Res. 572 (Seventy-second Congress, second 
session) and otherwise disclosed and ascertained, it 
fg declared that the national public interest, the 
interest of investors in the securities of holding 
companies and their subsidiary companies and affil- 
fates, and the interest of consumers of electric energy 
and natural and manufactured gas, are or may be 
adversely affected— 


(2) when such investors cannot obtain the in. 
formation necessary to appraise the financia! 
position or earning power of the issuers, because 
of the absence of uniform standard accounts; 
when such securities are issued without the ap. 
proval or consent of the States having jurisdiction 
over subsidiary public-utility companies; when 
such securities are issued upon the basis of ficti- 
tious or unsound asset values having no fair rela- 
tion to the sums invested in or the earning capac- 
ity of the properties and upon the basis of paper: 
profits from intercompany transactions, or in an- 
ticipation of excessive revenues from subsidiary 
public-utility companies; when such securities are 
issued by a subsidiary public-utility company 
under circumstances which subject such company 
to the burden of supporting an overcapitalized 
structure and tend to prevent voluntary rate 
reductions; 
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(2) when subsidiary public-utility companies 
are subjected to excessive charges for services, 
construction work, equipment, and materials, or 
enter into transactions in which evils result from 
an absence of arm’s-length bargaining or from 
restraint of free and independent competition; 
when service, management, construction, and 
other contracts involve the allocation of charges 
among subsidiary public-utility companies in 
different States so as to present problems of regu- 
lation which cannot be dealt with effectively by 
the States; 

(3) when control of subsidiary public-utility 
companies affects the accounting practices and 
rate, dividend, and other policies of such com- 
panies so as to complicate and obstruct State 
regulation of such companies, or when control of 
such companies is exerted through. disproportion- 
ately small investment; 

(4) when the growth and extension of holding 
companies bears no relation to economy of man- 
agement and operation or the integration and 
coordination of related operating properties; or 

(5) when in any other respect there is lack of 
economy of management and operation of public- 
utility companies or lack of efficiency and ade- 
quacy of service rendered by such companies, or 
lack of effective public regulation, or lack of 
economies in the raising of capital. 

(c) When abuses of the character above enumer- 
ated become persistent and wide-spread the holding 
company becomes an agency which, unless regu- 
lated, is injurious to investors, consumers, and the 
general public: and it is declared to be the policy 
of this chapter, in accordance with which policy 
all the provisions of this chapter shall be interpreted. 
to meet the problems and eliminate the evils as 

' enumerated in this section, connected with public- 
utility holding companies which are engaged in 
interstate commerce or in activities which directly 
affect or burden interstate commerce; and for the 
purpose of effectuating such policy to compel the 

' simplification of public-utility holding-company 
systems and the elimination therefrom of properties 
detrimental to the proper functioning of such sys- 
tems, and to provide as soon as practicable for the 
elimination of public-utility holding companies ex- 
cept as otherwise expressly provided in this chapter. 
(Aug. 26, 1935, ch. 687, title I, $1, 49 Stat. 803.) 


Section 6, 15 U.S.C. 798: 


$79f. Unlawful transactions by registered com- 
panies. 

(a) Issuing, selling, or altering rights of stockholders 
to declaration. 

Except in accordance with a declaration effective 
under section 79g of this title and with the order 
under such section permitting such declaration to 
become effective, it shall be unlawful for any reg- 
istered holding company Or subsidiary company 
thereof, by use of the mails or any means or in- 
strumentality of interstate commerce, Or otherwise, 
directly or indirectly (1) to issue or sell any security 
of such company; or (2) to exercise any privilege or 
right to alter the priorities, preferences, voting 
power, or other rights of the holders of an outstand- 
ing security of such company. 


(b) Exemptions from operation of subsection (a). 
The provisions of subsection (a) of this section 
shall not apply to the issue, renewal, or guaranty by 
a registered holding company or subsidiary company 
thereof of a note or draft (including the pledge of 
any security as collateral therefor) if such note or 
draft (1) is not part of a public offering, (2) matures 
or is renewed for not more than nine months, exclu- 
sive of days of grace, after the date of such issue, 
renewal, or guaranty thereof, and (3) aggregates 
(together with all other then outstanding notes and 
drafts of a maturity of nine months or less, exclusive 
of days of grace, as to which such company is pri- 
marily or secondarily liable) not more than 5 per 
centum of the principal amount and par value of the 
other securities of such company then outstanding, 
or such greater per centum thereof as the Commis- 
sion upon application may by order authorize as nec- 
essary or appropriate in the public interest or for the 
protection of investors or consumers. In the case 
of securitics having no principal amount or no par 
value, the value for the purposes of this subsection 
shall be the fair market value as of the date of 
{ssue. The Commission by rules and regulations or 
order, subject to such terms and conditions as it 
deems appropriate in the public interest or for the 
protection of investors or consumers, shall exempt 
from the provisions of subsection (a) of this section 
the issue or sale of any security by any subsidiary 
company of a registered holding company, if the 
issue and sale of such security are solely for the pur- 
pose of financing the business of such subsidiary 
company and have been expressly authorized by the 
State commission cf the State in which such subsidi- 
ary company is organized and doing business, or if 
the issue and sale of such security are solely for the 
purpose of financing the business of such subsidiary 
company when such subsidiary company is not & 
holding company, & public-utility company, an in- 
vestment company, or 2 fiscal or financing agency of 
a holding company, a public utility company, or an 
investment company. The provisions of subsection 
(a) of this section shall not apply to the issue, by a 
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registered holding company or subsidiary company 
thereof, of a security issued Pursuant to the terms of 
any security outstanding on January 1, 1935, giving 
the holder of such outstanding security the right to 
convert such outstanding security into another se- 
curity of the same issuer or of another person, or 
giving the right to subscribe to another security 
of the same {fssuer or another issuer, Within ten 
days after any issue, sale, renewal, or guaranty ex- 
empted from the application of Subsection (a) of this 
section by or under authority of this subsection, such 
holding company or subsidiary company thereof 
shall file with the Commission a certificate of notifi- 
cation in such form and setting forth such of the 
information required in a declaration under section 
798 of this title as the Commission may by rules and 
regulations or order prescribe as necessary or ap- 
Propriate in the public interest or for the protection 
of investors or consumers. > 

(c) Selling from house to house; causing officer or 

employer of subsidiary to sell. 

It shall be unlawful, by use of the mails or any 
means or instrumentality of interstate commerce, 
or otherwise, for any registered holding company or 
any subsidiary company thereof, directly or indi- 
Tectly,— 

(1) to sell or offer for sale or to Cause to be sold 
or offered for sale, from house to house, any secu- 
rity of such holding company; or 

(2) to cause any officer or employee of any sub- 
sidiary company of such holding company to sell 
or cause to be sold any security of such holding 
company. 

As used in this subsection the term “house” shall 
not include an office used for business purposes. 
(Aug. 26, 1935, ch. 687, title I, $6, 49 Stat. 814.) 


Section 7, 15 U.S.C, 79g: 


$79g. Declarations by registered companies in respect 
to security transactions. 
(a) Contents. 

A registered holding company or subsidiary com- 
pany thereof may file a declaration with the Com- 
mission, regarding any of the acts enumerated in 
subsection (a) of section 79f of this title, in such 
form as the Commission may by rules and regula- 
tions prescribe as necessary or appropriate in the 
public interest or for the protection of investors or 
consumers, Such declaration shall include— 

(1) such of the information and documents 
which are required to be filed in order to register 
& security under section 77g of this title, as the 
Commission may by rules and regulations or order 
Prescribe as necessary or appropriate in the public 
interest or for the protection of investors or con- 
sumers; and 

(2) such additional information, in such form 
and detail, and such documents regarding the 
declarant or any associate company thereof, the 
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particular security and compliance with such State 

laws as may apply to the act in question as the 

Commission may by rules and regulations or order 

prescribe as necessary or appropriate in the public 

interest or for the protection of investors or 
consumers. 
(b) ee date of declaration; order of Commis- 
10Nn. 

A declaration filed under this section shall become 
effective within such reasonable period of time after 
the filing thereof as the Commission shall fix by 
rules and regulations or order, unless the Commis- 
sicn prior to the expiration of such period shall have 
Issued an order to the declarant to show cause why 


such declaration should become effective. Within a 
reasonable time after an opportunity for hearing 
upon an order to show cause under this subsection, 
unless the declarant shall withdraw its declaration, 
the Commission shall enter an order either permit- 
ting such declaration to become effective as filed or 
amended, or refusing to permit such declaration to 
become effective. Amendments to a declaration may 
be made upon such terms and conditions as the 
Commission may prescribe. 

(c) Conditions precedent to permitting declaration to 

become effective. 

The Commission shall not permit a declaration 
regarding the issue or sale of a security to become 
effective unless it finds that— 

(1) such security is (A) a common stock having 

a par value and being without preference as to 

dividends or distribution over, and having at least 

equal voting rights with, any outstanding security 
of the declarant; (B) & bond (i) secured by a first 

lien on physical property of the declarant, or (ii) 

secured by an obligation of a subsidiary company 

of the declarant secured by a first lien on physical 

ch subsidiary company, or (iii) 
secured by any other assets of the type and char- 
acter which the Commission by rules and regula- 
tions or order may prescribe as appropriate in the 
public interest or for the protection of investors: 

(Cc) a guaranty of, or assumption of lability on, 

a security of another company, or (D) a receiver's 

or trustee's certificate duly authorized by the ap- 

propriate court or courts; or 
(2) such security is to be issued or sold solely 

(A) for the purpose of refunding, extending, ¢x- 
changing, or discharging an outstanding security 
of the declarant and/or a predecessor company 
thereof or for the purpose of effecting a merger. 
consolidation, or other reorganization; (B) for 
the purpose of financing the business of the 
declarant as 9 public-utility company; (C) for the 
purpose of financing the business of the declarant, 
when the declarant is neither a holding company 
nor a public-utility company, and/or (D) for 
necessary and urgent corporate purposes of the 
declarant where the requirements of the provi- 
sions of paragraph (1) of this subsection would 
impose an unreasonable financial burden upon 
the declarant and are not necessary or appro- 
priate in the public interest or for the protection 
of investors or consumers; OF 
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(3) such security is one the issuance of which 
was authorized by the company prior to January 
1, 1935, and which the Commission by rules and 
regulations or order authorizes as necessary or 
appropriate in the public interest or for the pro- 
tection of investors or consumers. 


(d) Conditions having permission of effectiveness. 

If the requirements of subsections (c) and (g) of 
this section are satisfied, the Commission shall per- 
mit a declaration regarding the issue or sale of & 
security to become effective unless the Commission 
finds that— 

(1) the security is not reasonably adapted to 
the security structure of the declarant and other 
compenies in the same holding-compeny system; 

(2) the security is not reasonably adapted to 
the earning power of the declarant; 

(3) financing by the issue and sale of the par- 
ticular security is not necessary or appropriate to 
the economical and efficient operation of a busi- 
ness in which the applicant lawfully is engaged 
or has an interest; 

(4) the fees, commissions, or other remunera- 
tion, to whomsoever paid, directly or indirectly, in 
connection with the issue, sale, or distribution of 
the security are not reasonable; 

(5) in the case of a security that is a guaranty 
of, or assumption of liability on, a security of 
another company, the circumstances are such as 
to constitute the making of such guaranty or the 
assumption of such liability an improper risk for 
the declarant; or 

(6) the terms and conditions of the issue or 
sale of the security are detrimental to the public 
interest or the interest of investors or consumers. 

(e) Declaration regarding alterations, priorities, vot- 
ing power, and other rights of security holders. 

If the requirements of subsection (g) of this sec- 
tion are satisfied, the Commission shall permit a 
declaration to become effective regarding the exer- 
cise of a privilege or right to alter the priorities, 
preferences, voting power, or other rights of the 
holders of an outstanding security unless the Com- 
mission finds that such exercise of such privilege or 
right will result in an unfair or inequitable distribu- 
tion of voting power among holders of the securities 
of the declarant or is otherwise detrimental to the 

' public interest or the interest of investors or con- 
sumers. . 


(® Order permitting declaration to become effective. 
Any order permitting a declaration to become 
effective may contain such terms and conditions as 
the Commission finds necessary to assure compliance 
with the conditions specified in this section. 
(g) Compliance with State laws as condition to per- 
mission of effectiveness. 

If a State commission or State securities commis- 
sion, having jurisdiction over any of the acts enu- 
Merated in subsection (a) of section 79f of this 
title, shall inform the Commission, upon request by 
| the Commission for an opinion or otherwise, that 
State laws applicable to the act in question have not 
been complied with, the Commission shall not per- 
mit a declaration regarding the act in question to 


| Become effective until and unless the Commission is 


satisfied that such compliance has been effected. 
(Aug. 26, 1935, ch. 687, title I, § 7. 49 Stat. 815.) 


Section 9, 15 U.S.C. 79i: 


§79i. Acquisition of securities and utility assets and 
other interests. 

(a) Unless the acquisition has been approved by 
the Commission under section 79j of this title, it 
shall be unlawful— 

(1) for any registered holding company or any 
subsidiary company thereof, by use of the mails 
or any means or instrumentality of interstate com- 
merce, or otherwise, to acquire, directly or in- 
directly, any securities or utility assets or any 
other interest in any business; 

(2) for any person, by use of the mails or any 
means or instrumentality of interstate commerce, 
to acquire, directly or indirectly, any security of 
any public-utility company, if such person is an 
affiliate under clause (A) of paragraph (11) of 
subsection (a) of section 79b of this title, of such 
company and of any other public utility or hold- 
ing company, or will by virtue of such acquisition 
become such an affiliate. : 


(b) Subsection (a) of this section shall not apply 


(1) the acquisition by a public-utility com- 
pany of utility assets the acquisition of which has 
been expressly authorized by a State commission; 
or 

(2) the acquisition by a public-utility company 
of securities of a subsidiary public-utility com- 
pany thereof. provided that both such public- 
utility companies and all other public-utility com- 
panies in the same holding-company system are 
organized in the same State, that the business 
of each such company in such system is substan- 
tially confined to such State, and that the ace 
quisition of such securities has been expressly 
authorized by the State commission of such 
State. : 

(c) Subsection (a) of this section shall not apply 
to the acquisition by a registered holding company, 
or a subsidiary company thereof, of— 

(1) securities of, or securities the principal or 
interest of which is guaranteed by, the United 
States, a State, or political subdivision of a State, 
or any agency, authority, or instrumentality of 
any one or more of the foregoing, or any cor- 
poration which is wholly owned, directly or in- 
directly, by any one or more of the foregoing; 

(2) such other readily marketable securities 
within the limitation of such amounts, as the 
Commission may by rules and regulations pre- 
seribe as appropriate for investment of current 
funds and as not detrimental to the public interest 
or the interest of investors or consumers, or 

(3) such commercial paper and other securities, 
within such limitations, as the Commission may 
by rules and regulations or order prescribe as ap- 
propriate in the ordinary course of business of a 
registered holding company or subsidiary com- 
pany thereof and as not detrimental to the public 
interest or the interest of investors or consumers. 

(Aug. 26, 1935, ch. 687, title I, § 9, 49 Stat. 817.) 


Section 10, 15 U.S.C. 79j: 


§79j. Approval of acquisition of securities and utility 
assets and other interests. 
(a) Contents of application. 

A person may apply for approval of the acquisi- 
tion of securities or utility assets, or of any other 
interest in any business, by filing an application 
in such form as the Commission may by rules and 
Tegulations prescribe as necessary or appropriate in 
the public interest or for the protection of investors 
and consumers. Such application shall include— 

(1) in the case of the acquisition of securities, 
such information and copies of such documents 
as the Commission may by rules and regulations 
or order prescribe as necessary or appropriate in 
the public interest or for the protection of in- 
vestors or consumers in respect of— 

(A) the security to be acquired, the consider- 
ation to be paid therefor, and compliance with 
such State laws as may apply in respect of the 
issue, sale, or acquisition thereof, 

(B) the outstanding securities of the com- 
pany whose security is to be acquired, the terms, 
position, rights, and privileges of each class and 
the options in respect of any such securities, 

(C) the names of all security holders of 
record (or otherwise known to the applicant) 
owning, holding, or controlling 1 per centum 
or more of any class of security of such com- 
Pany, the officers and directors of such com- 
pany, and their remuneration, security hold- 
ings in, material contracts with, and borrowings 
from such company and the offices or director. 
ships held, and securities owned, held, or con. 
trolled, by them in other companies, 

(D) the bonus, profit-sharing and voting. 
trust agreements, underwriting arrangements, 
trust indentures, mortgages, and similar docy. 
ments, by whatever name known, of or relat- 
ing to such company, > 

(E) the material contracts, not made in the 
ordinary course of business, and the service, 
sales, and construction contracts of such 
company, 

+ (F) the securities owned, held, or controlled; 

directly or indirectly, by such company, 

(G) balance sheets and profit and loss state- 
ments of such company for not more than the 
five preceding fiscal years, certified, if required 
by the rules and regulations of the Commission 
by an independent public accountant, 

(H) any further information regarding such 
company and any associate company or affili- 
ate thereof or its relations with the applicant 
company, and 

(I) if the applicant be not a registered hold- 
ing company, any of the.information and docu- 
ments which may be required under section 79¢ 
of this title from a registered holding company: 
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(2) in. the case of the acquisition of utility 
assets, such information concerning such assets, 
the value thereof and consideration to be paid 
therefor, the owner or owners thereof and their 
relation to, agreements with, and interest in the 
securities of, the applicant or any associate com- 
pany thereof as the Commission may by rulcs 
and regulations or order prescribe as necessary or 
appropriate in the public interest or for the pro- 
tection of investors or consumers; and 

(3) in the case of the acquisition of any other 
interest in any business, such information con- 
cerning such business and the interest to be 
acquired, and the consideration to be paid, as the 
Commission may by rules and regulations or order 
prescribe as necessary or appropriate in the public 
interest or for the protection of investors or 
consumers. 

‘b) Conditions affecting approval. 

If the requirements of subsection (f) of this sec- 
ion are satisfied, the Commission shall approve the 
icquisition unless the Commission finds that— 

(1) such acquisition will tend towards interlock- 
ing relations or the concentration of control of 
public-utility companies, of a kind or to an extent 
detrimental to the public interest or the interest 
of investors or consumers; 

(2) in case, of the acquisition of securities or 
utility assets, the consideration, including all fees. 
commissions, and other remuneration, to whom- 
soever paid, to be given, directly or indirectly, in 
connection with such acquisition is not reason- 
able or does not bear a fair relation to the sums 
invested in or the earning capacity of the utility 
assets to be acquired or the utility asscts under- 
lying the securities to be acquired; or 

(3) such acquisition will unduly complicate the 
capital structure of the holding-company system 
of the applicant or will be detrimental to the 
public interest or the interest of investors or con- 
sumers or the proper functioning of such holding- 
company system. 

The Commission may condition its approval of the 
acquisition of securities of another company upon 
such a fair offer to purchase such of the other securi- 
ties of the company whose security is to be acquired 
as the Commission may find necessary or appropriate 
in the public interest or for the protection of investors 
or consumers. 


(c) Conditions barring approval. 
Notwithstanding the provisions of subsection (b) 
of this section, the Commission shall not approve— 
() an acquisition of securities or utility assets, 
or of any other interest, which is unlawful under 
the provisions of section 79h of this title or is 
detrimental to the carrying out of the provisions 
of section 79k of this title; or 
(2) the acquisition of securities or utility assets 
of a public-utility or holding company unless the 
Commission finds that such acquisition will serve 
the public interest by tending towards the eco-- 
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nomical and efficient development of an integrated 
public-utility system. This paragraph shall not 
apply to the acquisition of securities or utility 
assets of a public-utility company operating ex- 
clusively outside the United States. 
(4) Approval to be granted in reasonable time. 
Within such reasonable time after the filing of an 
application under this section as the Commission 
shall fix by rules and regulations or order, the Com- 
mission shall enter an order either granting or, after 
notice and opportunity for hearing, denying ap- 
proval of the acquisition unless the applicant shall 
withdraw its application. Amendments to an appli- 
cation may be made upon such terms and conditions 
as the Commission may prescribe. 


(e) Terms and conditions of order granting approval. 
The Commission, in any order approving the ac- 
quisition of securities or utility assets. may prescribe 
such terms and conditions in respect of such acqui- 
sition, including the price to be paid for such securi- 
ties or utility assets, as the Commission may find 
Recessary or appropriate in the public interest or for 
the protection of investors or consumers. 
(f) Compliance with State laws as condition of ap- 
proval. 

The Commission shall not approve any acquisition 
&s to which an application is made under this section 
unless it appears to the satisfaction of the Commis- 
sion that such State laws as may apply in respect of 
such acquisition have been complied with, except 
where the Commission finds that compliance with 
such State laws would be detrimental to the carrying 
out of the provisions of section 79k of this title. 
(Aug. 26, 1935, ch. 687, title I, § 10, 49 Stat. 818.) 


Section 19, 15 U.S.C. 79s: 


§ 79s. Hearings before Commission. 

Hearings may be public and may be held before 
the Commission, any member or members thereof, o; 
any officer or officers of the Commission designate 
by it, and appropriate records thereof shall be kep:, 
In any proceeding before the Commission, the Com- 
mission, in accordance with such rules and regula. 
tions as it may prescribe, shall admit as a party 
any interested State, State commission, State securi- 
ties commission, municipality, or other political sub. 
division of a State, and may admit as a party any 
tepresentative of interested consumers or security 
holders, or any other person whose participation in 
the proceedings may be in the public interest or for 
the protection of investors or consumers. (Aug. 26, 
1935, ch. 687, title I, § 19, 49 Stat. 832.) 


FEDERAL POWER ACT 


Section 204, 16 U.S.C. 824c: 


$ 824c. Issuance of securities; assumption of liabili- 
ties; filing duplicate reports with Securities and 
Exchange Commission. 

(a) No public utility shall issue any security, or 
assume any obligation or liability as guarantor, in- 
dorser, surety, or otherwise in respect of any security 
of another person, unless and until, and then only to 
the extent that, upon application by the public 
utility, the Commission by order authorizes such is- 
sue or assumption of liability. The Commission 
shall make such order only if it finds that such issde 
or assumption (a) is for some lawful object, within 
the corporate purposes of the applicant and-com- 
patible with the public interest, which is necessary 
or appropriate for or consistent with the proper per- 
formance by the applicant of service as a public 
utility and which will not impair its ability to per- 
form that service, and (b) is reasonably necessary 
or appropriate for such purposes. The provisions of 
this section shall be effective six months after Aug. 
26, 1935. . 

(b) The Commission, after opportunity for hear- 
ing, may grant any application under this section in 
whole or in part, and with such modifications and 
upon such terms and conditions as it may find nec- 
essary or appropriate, and may from time to time, 
after opportunity for hearing and for good cause 
shown, make such supplemental orders in the prem- 
ises as it may find necessary or appropriate, and may 
by any such supplemental order modify the provi- 
sions of any previous order as to the particular pur- 
poses, uses, and extent to which, or the conditions 
under which, any security so theretofore authorized 
or the proceeds thereof may be applied, subject al- 
ways to the requirements of subsection (a) of this 
section. — 

(e) No public utility shall, without the consent of 
the Commission, apply any security or any proceeds 
thereof to any purpose not specified in the Com- 
mission’s order, or supplemental order, or to any 
purpose in excess of the amount allowed for such 
purpose in such order, or otherwise in contravention 
of such order. 

(a4) The Commission shall not authorize the capi- 
talization of the right to be a corporation or of any 
franchise, permit, or contract for consolidation, 
merger, or lease in excess of the amount (exclusive 
of any tax or annual charge) actually paid as the 
consideration for such right, franchise, permit, or 
contract. . 

(e) Subsection (a) of this section shall not apply 
to the issue or renewal of, or assumption of liability 
on, a note or draft maturing not more than one year 
after the date of such issue, renewal, or assumption 
of liability, and aggregating (together with all other 
then outstanding notes and drafts of a maturity of 
one year or less on which such public utility is pri- 
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marily or secondarily lable) not more than § per 
centum of the par value of the other securities of the 
‘public utility then outstanding. In the case of secu- 
rities having no par value, the par value for the 
purpose of this subsection shall be the fair market 
value as of the date of issue.. Within ten days after 
any such issue, renewal, or assumption of liability, 
the public utility shall file with the Commission a 
certificate of notification, in such form as may be 
prescribed by the Commission, setting forth such 
matters as the Commission shall by regulation 
require. 

(2) The provisions of this section shall not extend 
to a public utility organized and operating in a State 
under the laws of which its security issues are regu- 
lated by a State commission. 

(g) Nothing in this section shall be construed to 
imply any guarantee or obligation on the part of the 


United States in respect of any securities to which 
the provisions of this section relate. 

(h) Any public utility whose security issues are ap- 
proved by the Commission under this section may 
file with the Securities and Exchange Commission 
duplicate copies of reports filed with the Federal 
Power Commission in lieu of the reports, informa- 
tion, and documents required under section 77g and 
sections 781 and 78m of Title 15. (June 10, 1920, ch. 
285, $204, as added Aug. 26, 1935, ch. 687, title I, 
$213, 49 Stat. 850.) 


Section 318, 16 U.S.C. 825q: 


§ 825q. Conflict of jurisdiction. 

If, with respect to the issue, sale, or guaranty of 
@ security, or assumption of obligation or lability 
in respect of a security, the method of keeping ac- 
counts, the filing of reports, or the acquisition or 
disposition of any security, capital assets, facilities, 
or any other subject matter, any person is subject 
both to a requirement of sections 79 to 792-6 of Title 
15 or of a rule, regulation, or order thereunder and 
to a requirement of this chapter or of a rule, regu- 
lation, or order thereunder, the requirement of sec- 
tions, 79 to 792-6 of Title 15 shall apply to such per- 
son, and such person shall not be subject to the 
requirement of this chapter, or of any rule, regula- 
tion, or order thereunder, with respect to the same 
subject matter, unless the Securities and Exchange 
Commission has exempted such person from such 
requirement of sections 79 to 792-6 of Title 15, in 
which case the requirements of this chapter shall 
apply to such person. (June 10, 1920, ch. 285, 
$318, as added Aug. 26, 1935, ch. 687, title II, $213, 
49 Stat. 863.) 
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SECURITIES AND EXCHANGE COMMISSION RULES OF 
PRACTICE 


Rule 9(a): 


Rule 9. Parties and Limited Participation. 

(2) Who may become parties; interested di- 
vision a party. Any interested representative, 
agency, authority or instrumentality of the United 
States or any interested State, State commission, 
municipality or other political subdivision of a 
State shall become a party to any proceeding upon 
the filing of a written notice of appearance therein. 
The interested division of the Commission shall 
be deemed a party to all proceedings. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24764 and 24963 
(Consolidated) 


CITY OF LAFAYETTE, LOUISIANA 
CITY OF PLAQUEMINE, LOUISIANA 
Petitioners, 
v. 
SECURITIES AND EXCHANGE COMMISSION 
Respondent, 
LOUISIANA POWER & LIGHT CO., 


Intervenor. 


On Petitions To Review Orders Of 
The Securities And Exchange Commission 


BRIEF OF THE SECURITIES AND EXCHANGE COMMISSION, RESPONDENT 


COUNTERSTATEMENT OF THE ISSUE PRESENTED 

When an operating electric company in a registered holding 
company system files with the Securities and Exchange Commission a 
declaration for the issue and sale of securities to finance its 
ordinary business of maintaining and improving the service to its 
customers, and no deficiency is alleged with respect to the terms 
and conditions of the proposed issue and sale of securities, must 
the Commission consider charges that the company may have violated 


the antitrust laws in unrelated activities and that these activities 
; 
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may be indirectly furthered if the operating company is strengthened 


by the financing? 


COUNTERSTATEMENT OF THE CASE 
eee OE 


The Cities of Lafayette and Plaquemine, Louisiana ("Cities"), 
petition this Court to review two orders that the Securities and 
Exchange Commission ("Commission") issued pursuant to Sections 6(a) 


and 7 of the Public Utility Holding Company Act of 1935 (hereinafter 


referred to as the Act or the Holding Company Act) [15 U.S.C. 79£(a) and g] 
1 


and Rule 50 thereunder [17 CFR 250.50]. The first order (No. 24,764) , 
which was entered by the Commission on October 27, 1970, permits Louisiana 
Power & Light Company ("LP&L") , which. has intervened before this Court, 

to finance certain capital requirements through the issue and sale of first 
mortgage bonds and preferred stock (119a-120a) = The second order 

(No. 24,963), which was entered by the Commission on December 29, 1970, 
permits an interim financing by LP&L through the issue and sale of 
short-term notes (158a-160a). With respect to both, the petitioning Cities 
sought to urge before the Commission that LP&L had been pursuing a 


course of conduct in violation of the federal antitrust laws, that the 


ee 


1/ The petitions, filed pursuant to Section 24(a) of the Act 
[15 U.S.C. 79x(a)], were consolidated by order of this Court 
on January 20, 1970, pursuant to a joint motion of the parties. 


References to pages in the Appendix are cited as " as 
references to pages in the record are cited as " We 
- references to petitioners’ brief are cited as "Br, ae 


proposed sales of securities would generally enhance its position 
and that the Commission should consider these allegations in determining 
whether any condition should be imposed with respect to the proposed 


| 
sales. The Commission found in each case that the matters alleged were 


not relevant to proper consideration of the transactions under the 


standards of Section 7 of the Holding Company Act. 


LP&L is an electric utility subsidiary of Middle South Utilities, 
Inc., a holding company registered with the Commission pursuant to 
Section 5 of the Act, [15 U.S.C. 79e]. = It is engaged principally 
in the generation, transmission and distribution of einctrtces energy 
within the State of Louisiana. On September 16, 1970, LP&L filed a 
declaration with the Commission pursuant to Section 7 of the Holding 


Company Act to permit LP&L to raise about $27,000,000 by (1) the issue and 


sale of $20,000,000 principal amount of first mortgage bonds and (2) the 
issue and sale of 70,000 shares of preferred stock, $100 par value. Both 
the bonds and the stock were to be offered to the public pursuant to 


the competitive bidding requirements of Rule 50. The declaration 


i ee UUEE Ey EEE n Ene 


Middle South owns all of the common stock of LP&L and of its 
other principal subsidiaries, Arkansas Power & Light Co., 
Mississippi Power & Light Co., and New Orleans Pubic Service, 
Inc., which together operate an integrated electric aoe in 
Arkansas, Louisiana and Mississippi. 


stated that LP&L intended to use about $18,000,000 of the net proceeds 
for the payment of outstanding short-term bank loans and the balance 
primarily for the construction of new facilities and for the extension and 
improvement of existing facilities (2a-8a). 

Pursuant to Rule 23 under the Act [17 CFR 250.23], on September 23, 
1970, the Commission gave public notice of the proposed transactions, 
indicating that the declaration might be permitted to become effective 
unless the Commission, either on its own motion or on application of any 
interested person, should determine a hearing to be appropriate in the 
public interest or in the interest of investors or consumers (13a-14a). 

On October 9, 1970, counsel for the Cities submitted to the 
Commission a letter with attached exhibits (15a-115a), the stated 
purpose of which was "to call to the Commission's attention activities 
by the Louisiana Power & Light Company . . . which appear to be 
inconsistent with the Public Utilities [sic] Holding Company Act of 
1935 and the antitrust laws" (15a). The gravamen of the Cities' 


complaint was that LP&L and other investor-omed electric companies 


were attempting to exact unconscionable terms for the use of their 


transmission lines by an electric cooperative which desired to use 


the lines to effectuate a power pooling agreement in which the Cities 


4/ 
were participants. This conduct, the Cities allege, was all part 


of a larger combination and conspiracy on the part of Middle South 
and its subsidiaries to restrain competition and to obtain a monopoly 
in the naneracion transmission and distribution of electricity 
within Louisiana. They stated that the "Commission must take imme- 


diate steps to bring these actions to a halt" (21la), and asked 


The letter indicated (l6a-17a) that the Cities, which 

own and operate their own municipal electric systems, had 
entered into an inter-connection and pooling agreement on 
August 6, 1968 with the Dow Chemical Company and Louisiana 
Electric Cooperative, Inc. ("LEC"), a generation and trans- 
mission cooperative financed by the Rural Electrification 
Administration. The agreement was designed to aid in 

the transmission of power between pool — providing 
for the inter-connection of the participants’ generating 
systems pursuant to a long-term power pooling and 
coordination arrangement. The agreement had been approved 
by the REA administrator pursuant to a loan contract; between 
REA and LEC, under which connecting transmission lines were 
to be constructed. The administrator thereafter, however, 
had sought to arrange for the use of transmission lines 

by LP&L and by Gulf States Utilities Company ("Gulf States") and 
Central Louisiana Electric Company ("CLECO") as a substitute 
for the REA-financed transmission lines. The Cities!" letter 
stated (17a-2la) that LP&L, Gulf States and CLECO had acted 
in concert throughout negotiations concerning the use of 
their transmission lines in an attempt to reach an agree- 
ment which would in effect destroy the pooling agreement 

and deter the expansion of LEC. 


"that the Commission's Staff be directed to investigate this matter, 
that a conference of interested parties be called by the Staff in the 
immediate future, and that pending the results of the conference and/or 
investigation the Commission withhold action on Middle South matters 
pending before it" (15a). The Cities recommended that Middle South 

and its subsidiaries be required "to produce immediately all relevant 
documents," and noted that "it would be desirable that the Staff call 

@ conference of the affected parties as an aid to its investigation 

and to explore the possibility that Middle South will voluntarily 

cease and desist from its improper activities" (21a). In addition, 

the Cities recommended that the Commission "consult with the Federal 
Power Commission which has complementary authority in the matters 
involved and also expertise in the power pooling aspect of this problem" 


(15a). With respect to the declaration that LP&L had filed 


with the Commission proposing the issue and sale of its bonds 


and stock, the Cities! letter alleged in general terms, "These funds 
are to be used for the construction of facilities in Louisiana and 
this construction program reflects and conforms to LP&L's improper 
actions discussed above. The way in which LP&L's transmission and 
generating facilities are constructed further the apparently unlawful 


objectives involved." They argued that "the financing cannot be 


approved unless conditioned upon the cessation of the apparently unlaw- 


ful actions and the establishment of a program which will rectify the 
5/ 
damage which had already been done" (21la-22a). 


On October 27, 1970, the Commission entered the first of the 
two orders under review (119a-120a). The Commission found that the 
controversy between the Cities and LP&L did "not justify withholding 
of the requested order since it is not relevant to the consideration 
of the proposed transactions which in all respects satisfy the standards 
of Section 7" (120a). The Commission ordered that LP&L's déclaration, 


as amended, be permitted to become effective, holding that the standards 


of Sections 6 and 7 had been satisfied. 


The Cities' letter also pointed out (22a) that Middle South 

had another application pending before the Commission concerning 
its acquisition of all the common stock and preferred stock of 
Arkansas-Missouri Power & Light, Matter of Middle South Utility 
Inc., File No. 70-4757, which they alleged “involves issues 
similar to the current Louisiana controversy." They asserted 
that the proposed acquisition would enhance Middle South's 
monopoly power and encourage its "predatory actions in Louisiana," 
and that, therefore, the Commission "cannot allow further 
expansion of Middle South unless it conditions such expansion 

so as to protect the smaller utilities which are interconnected 
with or otherwise affected by Middle South." (22a-23a.) They 
requested that should Middle South refuse to consent to such a 
condition, the hearings on the acquisition should be reopened 
and consolidated with the hearings on LP&L's declaration and 
with "all other pending Middle South matters" (23a). 
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On November 2, 1970, LP&L filed another declaration with the 
Commission seeking approval, inter alia, of its plans for interim 
financing for the period through December 31, 1972, by the issue and 
sale of short-term notes (including commercial paper), aggregating in 
principal amount up to $40,000,000. The notes were to be sold to banks 
and dealers in commercial paper. As indicated in its declaration, the 
proceeds from the sale of the notes were to be used for general corporate 
expenditures including additions and improvements to present facilities 
and construction of new facilities. (12la-128a.) 

The Commission gave notice of the proposed financing pursuant 
to Rule 23 on November 10, 1970, and on November 30, 1970, the Cities 
filed with the Commission a document entitled "Protest and Intervention" 
pursuant to which they sought to intervene as a party under Rule 9(a) of 
the Commission's Rules of Practice [17 CFR 201.9(a)] and requested a 
hearing to protest LP&L's proposed interim financing. In this document 
the Cities again stated (147a) that they viewed the activities of LP&L in 
concert with Gulf States and CLECO "as apparently violative of the 


antitrust laws" and the Holding Company Act. For the most part, the 


antitrust allegations in the document parallel the allegations made in 
6 / 
their earlier letter: the Cities complained that a combination 


6/ In fact, all the antitrust allegations in Part IV of the document 
were taken practically verbatim from paragraphs 2-11 of the earlier 
letter. Compare 16a-20a with 147a-155a. 


of investor-owned utilities in Louisiana had conspired with Middle 
South to undermine their pooling agreement and thwart the eroneion of 
LEC. And the activities allegedly in violation of the antitrust laws 
were asserted (147a-148a) to be "detrimental to the public interest or 
the interest of investors or consumers" pursuant to Sections 7(d) (6) and 
(£) of the Holding Company Act [15 U.S.C. 79g(d) (6) and (£)]s 

The Cities contend that the sale of the notes would te, in 
effect, a financing or refinancing of the alleged antitrust activities 
and would enhance LP&L's financial ability to pursue its allegedly 
unlawful objects. They nrotested that it “would clearly not be in 
the public interest" to "authorize new financing which would’ allow 
Middle South to reap the fruits of its illegal actions." Just as 
in the earlier letter, they asked that no financing be approved “unless 


conditioned upon the cessation of the apparently unlawful actions and 


the establishment of a program which will rectify the damage|’ already 


done (147a, 155a). 

In the second of the two orders subject to review, the Com- 
mission on December 29, 1970, permitted LP&L's declaration, As 
amended, to become effective, having found that the standards of 


Sections 6 and 7 had been satisfied and that the Commission's 
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action was appropriate in the public interest and in the interest 
of investors and consumers (158a-160a). In considering the Cities 


request to intervene and for a hearing, the Commission noted that the 


public-interest standards in Section 7(d)(6) were related to the terms 


and conditions of the issue and sale of the security to be offered 
and that under Section 7(£) the only conditions that the Commission 
could place on an order approving the issue and sale of securities 
were those which it found "necessary to assure compliance with the 
conditions specified in this section" (160a). It concluded (160a) : 


"Authorization to impose terms and conditions 
under Section 7(f£) does not extend to the 
resolution of collateral and unrelated contro- 
versies in which a declarant may be engaged 

with other parties. See Alabama Power Company, 
(Holding Company Act Release No. 15252, June 1, 
1965), affirmed, Alabama Electric Cooperative 
inc. v. SEC, 353 F. 2d 905 (1965) cert. denied, 
383 U.S. 968. The Commission finds that the 
allegations contained in the Cities' petition 

do not present issues relevant to Section 7 and, 
therefore, do not justify withholding the request- 
ed order. Accordingly, the Commission denies the 
petition for a hearing requested by the Cities." 


ARGUMENT 


THE COMMISSION CORRECTLY DETERMINED THAT ITS JURISDICTION 
OVER THE SALE OF SECURITIES BY AN ELECTRIC UTILITY WHICH IS 

A SUBSIDIARY OF A REGISTERED HOLDING COMPANY DOES NOT PERMIT 
IT TO CONDITION ITS APPROVAL OF THE FINANCING OF THE COMPANY'S 
BUSINESS OPERATIONS BECAUSE THE COMPANY MAY BE ACTING 
ILLEGALLY WITH RESPECT TO UNRELATED MATTERS. 


While the Holding Company Act provides broad federal control 
over public utility holding company systems, it is not a comprehensive 
scheme of utility regulation. Its purpose was to deal with |specific 
abuses arising out of the control of gas and electric utilities 


through use of the holding company device. Preexisting regulation of 


operating companies had been evaded by the superimposed holding company. 


As set forth in the Summary Report of an 84-volume study by the Federal 
| 7/ 

| 4 

Trade Commission, which led to the adoption of the Holding Company Act: 


"Summed up, the abuses of the holding company fall chiefly 
into two classes: | 


(1) Unsound and/or needless financial structures 
and practices which are a detriment and frequently a 
menace to the investor or the consumer or both.| 


(2) The milking of operating companies through the 
device of numerous form of contracts and arrangements. 
The Federal Trade Commission's investigation has 
disclosed that the tributes and profits thus exacted 
have in some instances ranged from 50 per cent to 
over 300 percent of the cost of such services" 
(footnote omitted). | 


S. Doc. No. 92, Utility Corporations, Part 73-A, 70th Cong., lst 
Sess., p. 64 (1935). These reports are explicitly referred to in 
Section 1(b) of the Holding Company Act. 


These abuses are stated in somewhat greater detail in Section 1(b) of 

the Act [15 U.S.C. 79a(b)], and Section 1(c) [15 U.S.C. 79a(c)] provides 
that all provisions of the Act are to be interpreted "to meet the problems 
and eliminate the evils . . ."" enumerated in Section 1(b). While the 


Cities urge that antitrust considerations must be weighed in interpreting 


all provisions of the Act, the sole reference to competitive considera- 


tions set forth in Section 1(b) appears in paragraph (2), which empha- 
sizes the situation where a holding company, by exercise of its control, 
denies its subsidiary public-utility company the right to obtain the 
goods and services it requires at competitive prices--matters wholly 
unrelated to the issuance of securities. 

The specific provisions of the Act that are involved in the case 
at bar are Sections 6 and 7, which pertain to the issue and sale of 
securities by constituent companies of a holding company system. The 
legislative findings spelled out in Section 1(b) that are related to 
Sections 6 and 7 are those which state that the national public interest 
and the interest of investors and consumers "are or may be adversely 
affected--(1) when , . . securities are issued upon the basis of 
fictitious or unsound asset values . . .; when-such securities are issued 
by a subsidiary public-utility company under circumstances which subject 
such company to the burden of supporting an overcapitalized structure 
and tend to prevent voluntary rate reductions . . .; or (5) when in any 


other respect there is . . . lack of economies in the raising of capital." 
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Section 6(a) of the Act makes it unlawful for a subsidiary of 
a registered holding company, among other things, "to issue or sell 
any security of such company" otherwise than "in accordance with a 
declaration effective under Section 7 and with the order under such 


" Section 


section permitting such declaration to become effective . . bs 
7 has the following substantive provisions with respect to the issue or 
sale of securities: No declaration can become effective unless the 


Commission finds that the type of security and the purpose for which it 


is being issued (e.g., "financing the business of the declarant as a public 


utility company . .. ,") conform to specific statutory requirements. 


Subsections (c)(1) and (2) [15 U.S.C. 79g(c)(1) and (2)]. Nor may a 
declaration become effective if the Commission has been informed that 
| 


"State laws applicable to the act in question have not been complied 


with... ." Subsection (g) [15 U.S.C. 79g(g)]. 
If these requirements are satisfied--and the Cities do not 
contend that they are not--the Commission must permit a declaration to 
become effective unless it makes one of several specified findings 
enumerated in subsection (d). These include findings to the effect 
that the security is not appropriate to the financial situation, or 


securities structure of the declarant or that the issue will be attended 


by unreasonable charges. It is not suggested by the Cities that the 
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Commission should have made an adverse finding with respect to these 
conditions. They argue, however, that the Commission should have 

made a finding under,Section 7(d)(6), which provides that "the 

terms and conditions of the issue or sale of the security are detrimental 
to the public interest or the interest of investors or consumers." The 
Cities also argue that the Commission should have imposed "terms and con- 
ditions" under subsection (f) of Section 7, which authorizes the Commission 
in "[a]ny order permitting a declaration to become effective" to include 
"such terms and conditions as the Commission finds necessary to assure 


compliance with the conditions specified in. . ."" Section 7. 


The Cases 

That the Commission's authority to condition approval of the issue and 
sale of securities was intended to be limited to the financial matters which 
are the express subject of Section 7--and were not intended to encompass 


the business activities of the enterprise--appears clear from this Court's 


holding in Alabama Electric Cooperative Inc. v. Securities and Exchange 


Commission, 122 U.S. App. D.C. 367, 353 F. 2d 905 (1965) , certiorari denied, 
383 U.S. 968 (1966). The petitioner there, similar to the Cities in the 
case at bar, had urged that the Commission condition its authorization 

of the sale of securities by an operating-utility subsidiary of a holding 
company by forbidding the issuer to apply the proceeds of the sale to 


certain business purposes which allegedly had an objectionable competitive 


impact upon the petitioner. But this Court found, 122 U.S. App. D.C. at 


369, 353 F. 2d at 907: 
"Nowhere in the Act is there a provision granting 
to the SEC the sort of regulatory power attributed 
to it by the petitioner." _8/ 

And this Court held that the Commission had 
"acted properly and with commendable restraint 
in refusing to exercise the enlarged jurisdiction 
which the cooperative urged upon it." Ibid. 


In a subsequent decision involving the same issue, the Court of Appeals 


for the Fifth Circuit expressed complete agreement with the reasoning 


and holding of this Court. Alabama Electric Cooperative, Inc. v. 


Securities and Exchange Commission, 359 F. 2d 434 (1966). 
| 
Se 
| 
This Court had noted that the Commission's jurisdiction under 
Sections 6 and 7 of the Act is to control the issuance of 
securities "and regulate the terms and conditions of those 
securities which are approved." Id. at 369, 353 F. 2d at 
907. The quoted reference is almost identical to the Commission's 
reference to the "terms and conditions of the security to be 
issued" in its order of December 29, 1970 (160a), which the Cities 
characterize (Br. 19) as reflecting a view that the Commission is 
restricted "to deciding whether the terms of the security itself—- 
the writing on the face of the certificates--are in the public 
interest. . . ." No such restrictive view is indicated by the 
quoted language. Just as this Court did in its opinion, the 
Commission employed the quoted language merely to distinguish 
clearly between matters relating to the "issue and sale" of 
the particular securities, on the one hand, and, on the other 
hand, to the terms and conditions--beyond the Commission's 
authority--that might pertain to aspects of the company's business 
affairs essentially unrelated to the issue and sale of the 
securities. 


When this Court later decided Municipal Electric Ass'n v. 
Securities and Exchange Commission, 134 U.S. App.D.C. 145, 148, 413 
F. 2d 1052, 1055 (1969), it held the Commission's findings and conclu- 
sions to have been "well supported" with respect to the issue and sale 
of securities under Section 6(b) [15 U.S.C. 79£(b)] of the Act, although 
contentions had been made to and rejected by the Commission that the 
Commission should have weighed antitrust Seca ee It was 
only with respect to the Commission's failure to give appropriate 
consideration to the antitrust factors relating to acquisitions of 
securities covered by Section 10(b)(1) [15 U.S.C. 794(b)(1)] that the 
Commission's decision was reversed. 

While the Alabama Electric and the Municipal Electric cases 
involved the grant of an exemption pursuant to Section 6(b), there 


is no reason for distinguishing the authorization in the instant case 


under Section 7, as the Cities suggest (Br. 28). Under Section 6(b) the 


Municipal Electric Ass'n v. Securities and Exchange Commission, 
136 U.S. App.D.C. 175, 419 F. 2d 757 (1969), again raised the 
question as to whether there are antitrust considerations in 


Sections 6 and 7, but this Court denied the petition to reverse 
without prejudice. 


Commission in certain circumstances--including the situation where 
securities are offered solely for the purpose of financing the issuer's 
business and have been expressly authorized by the appropriate state 
authority--must exempt the issue and sale of securities "subject to 
such terms and conditions as it deems appropriate in the public interest 
or for the protection of investors or consumers." Since Sections 6(b) 
and 7 relate to the same subject matter and are addressed to the same 
statutory policy and purpose, it follows that the scope of conditions 
appropriate to the one section must be comparable to those ‘appropriate 
to the other. Thus, the basic standards of the Act relating to the 
issuance of securities will apply regardless of the existence or efficacy 
of a state program of supervision. For example, if, as in ‘the instant 
case, no exemption is available, the standards of Section 7 

will be directly applied to a declaration filed pursuant to its terms. 


On the other hand, where state regulation exists and approval has been 


obtained from an appropriate state authority, those same standards will 


| 
provide the background against which will be framed such terms and conditions 


as may be imposed upon an otherwise available exemption granted pursuant 


to Section 6(b). In such a case, to the extent that compliance with 


the ruling of the state commission is consistent with the requirements 
of Section 7, no qualification of the exemption may be deemed necessary. 
But, where a security has been "examined and approved by a state 
commission and entitled to a Section 6(b) exemption," appropriate terms 


and conditions may still be imposed by this Commission "where there is 


a material variance” from the standards and policy of Séction 7. Public 
10/ 
Service Co. of Indiana, 26 S.E.C. 338, 349 (1947). 


eran oOo — 


Contrary to the Cities’ view (Br. 24-25), the Commission cannot 
“waive its jurisdiction under Section 6(b) of the Act" merely 
because a state has approved the issue and sale of securities 

by an operating-subsidiary of a holding company. This review, 
however, as we point out, infra, pp. 28-30, cannot be equated to 
the jurisdiction exercised by other federal and state licensing 
agencies which regulate the business operations of the declarant. 


Nor is it true as the Cities seem generally to imply (Br. 25), 

that antitrust considerations will be ignored by all federal 
agencies if this Commission does not consider their contentions. 

As a matter of fact, as pointed out in a bidding prospectus (page 7) 
by Lovisiana Power & Light Company in connection with a current 
financing (File No. 2-39437): 


"On March 15, 1971 the Company received from the United 

States Department of Justice a Civil Investigation Demand, 
issued under the Antitrust Civil Process Act, notifying the 
Company that it is under investigation and requiring the Company 
to produce certain documentary material. The Demand stated that 
it was issued in the course of an inquiry for the purpose of 
ascertaining whether there is or has been a violation of 

certain antitrust laws by agreements in unreasonable restraint 
of trade between the Company and neighboring bulk power supply 
systems, and monopolization and attempted monopolization of 
bulk power supply and of the retail distribution of electric 
power." 


The Structure of the Act | 
Examination of the basic provisions of the Holding Company Act 
and of their relationship to one another demonstrates that matters 
relevant to the Commission's consideration of securities offerings by 
holding company subsidiaries under Sections 6 and 7 do not extend 
beyond factors concerning the financial integrity of the enterprise, 


| 
the relationship of its securityholders to one another and its place 
| 


in the holding company system. 
As has been repeatedly emphasized, "the very heart" of the Act 
[15 U.S.C. 79k] is Section id Subsection (b) of that section [15 U.S.C. 
79k(b)] requires the integration and simplification of holding company systems. 
In connection with the simplification of holding company systens it is 
provided in paragraph (2) of Section 11(b) [15 U.S.C. 79%(b) (2) that 
unnecessarily complicated corporate structures and unfair or inequitable 
distributions of voting power be eliminated. It is to prevent the recurrence 
of such abuses with respect to constituent companies in a holding company 
system that Sections 6 and 7 are primarily designed, as repeatedly indicated 
in the legislative history (see pp. 23-26, infra). 
Anticompetitive considerations are related to the integration 
standards contained in paragraph (1) of Section 11(b) [15 U.S.C. 79k(b) (1) ] 
not to the simplification standards of paragraph (2). The Coumi ssion has 


long recognized that Section 11(b)(1) "is, in effect, a specialized 
a 


11/ S. Rep. No. 621, 74th Cong., lst Sess. p. 11 (1935). Securities and 
Exchange Commission v. New England Electric System, 384 U.S. 176, 


180 (1966); North American Co. v. Securities and Exchange Commission, 
327 U.S. 686, 704, n. 14 (1946). 
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antitrust act designed to meet the problems of the serious and | 
uneconomic concentration of control of public-utility companies." = But, 
as Professor Loss notes, "because the electric and gas utility industries 
are to some extent natural monopolies, the statute is a peculiar sort of 


antimonopoly law in that it is designed to restore the effectiveness of 


state and federal regulation rather than the effectiveness of competition 


in a free market." 1 Loss, Securities Regulation, 135 (2 ed., 1961). 


To prevent recurrence of inappropriate combinations of companies 
in holding company systems and others of the abuses that were to be 
eliminated by Section 11(b)(1), Section 10(b) of the Act [15 U.S.C. 7935(b)] 
was largely designed to give the Commission authority "to prevent acquisitions 
of utility assets, securities, or other interests ee by the evils which 
have featured the past growth of holding companies." > 2 Thus Section 
10(b) (1) of the Act [15 U.S.C. 794(b)(1)] prohibits the Commission 
from authorizing the purchase of securities by a holding company or 
subsidiary where it finds that 

“such acquisition will tend towards interlocking 

relations or the concentration of control of 

public-utility companies, of a kind or to an 


extent detrimental to the public interest or the 
interest of investors or consumers .. . 


————— Sis 


Securities and Exchange Commission Tenth Annual Report 87 (1944). 


H. Rep. No. 1318, 74th Cong., lst Sess, p. 16 (1935). See 
also Hearings on H.R. 5423 Before the House Committee on Interstate 
and Foreign Commerce, 74th Cong., lst Sess, p. 331 (1935). 


In the case of acquisitions, as both the language of the Act and 
its legislative history show (p. 20, supra), the intent of Congress was 
to prevent any monopolistic or anticompetitive effects of acquisitions 
by holding companies subject to the Act. As this Court none in Municipal 


Electric, supra, 134 U.S. App.D.C. at 149 n.8, 413 F. 2d at 1056 n.8, the 


predecessor of Section 10(b)(1) in the original bills called for disapproval 
of acquisitions that "tend to create a monopoly or restraint of trade . . ."5 
and as we have seen, Section 10(b)(1) itself is cast in antitrust 

language. This Court also noted in that opinion, id. at 150, 413 F. 2d 

at 1057, that Section 7 of the Clayton Act [15 U.S.C. 18] provides 

that it shall not apply to transactions consummated pursuant to this 
Commission's authority under Section 10 of the Act; from this the Court 
inferred a legislative “intent that the Commission take into account 

the policies underlying the Clayton Act in deciding wiethen co approve a 


stock acquisition." Ibid (emphasis supplied). The Clayton /Act provides no 


such exemption with respect to this Commission's authority rer sales of 
securities pursuant to Sections 6 and 7 of the Holding Company Act. Nor 
are there any indications, either in the language of the Holding Company Act 
or (as we note infra, pP- 23-26) its legislative history that the Congress 
intended antitrust policies to apply to the Commission's consideration of 
the issue and sale of securities under the Act which do not! involve, and 


| 
may be distinguished from, acquisitions of control of one company by another. 


Of course, in the case of such an acquisition Section 10 would apply. 
Indeed, as noted, supra, p. lo, in Municipal Electric, which involved 
a sale of securities resulting in an acquisition of control, this 
crucial difference was implicitly recognized. 

The distinction we urge between Sections 6 and 7, on the one hand, 
and Section 10, on the other, is not only fully in accord with the Act 
but is necessary and sensible. Where the Commission is considering a 
proposed acquisition of utility assets or securities of an operating company 
by a holding company system, this expansion may have a direct impact 
upon competition. If, however, the Commission may not approve financing 
necessary to the orderly conduct of the business of a utility subsidiary, 
including the construction of facilities necessary to serve its customers, 
without first undertaking an extensive analysis of the competitive situation 
in the area in which the utility operates, the ability of utilities to 
serve their customers would be seriously impaired. This is so because 
the regular financing of utility operations cannot await or depend upon 


examination and re-examination of these complex and difficult questions. 


A utility cannot be required to defend an antitrust case, a notoriously 


protracted type of litigation, whenever it requires funds to maintain its 


business or serve its customers. 


The legislative history 


Contrary to the suggestion in the Cities' brief (p. 


Congressional reports, hearings and debates, as well as the, interpretation 
| 


of Section 7 in earlier bills, fully support the Commission's interpretation. 


The original bill introduced in both Houses of Congress on February 6, 


1935, H.R. 5423, §6(h); S. 1725, §7(h), would have provided that the 


Commission could condition the issue and sale of securities by 


“such terms and conditions as the Commission may deem 
necessary or appropriate in the public interest 

or for the protection of investors or consumers. Such 
terms and conditions, among other things, may require 
the elimination of such business practices as the 
Commission may deem contrary to the public interest | 
or the interest of investors or consumers .. ." 
(emphasis supplied). 14/ 


The provisions of Section 7(h) of S. 1725, however, were amended in Section 


7(£) of the Senate's substitute bill, S. 2796, which was introduced 


by Senator Wheeler on May 7, 1935. The amended subsection) was 


Sv a SS 


14/ The subsection also permitted terms and conditions to be imposed 
with respect to the granting of preemptive rights, the granting 
of options and the limitations thereon, and competitive bidding 


in the issue and sale of securities. 


substantially the same as the earlier version except that the Com- 


mission could 


“condition the issue and sale of a security upon 

the elimination of such financial practices as the 
Commission may find detrimental to the public interest 
or the interest of investors and consumers .. . 
(emphasis supplied). 15 / 


w 


Thereafter, the House Committee on Interstate and Foreign Commerce 
struck out Section 7(f) of S. 2796; it apparently felt that the 
Commission's authority to impose "such terms and conditions" as it 


found “necessary or appropriate in the public interest or the interest 


of investors or consumers," even when restricted to financial practices, 


15/ The Senate Report explained: 


"These terms and conditions are designed to give 
adequate protection to investors and consumers in 
the course of future financing by companies in 
holding-company systems and to ensure that future 
developments are dictated by, and not detrimental 
to, the business needs of integrated units and are 
in accord with the underlying purpose of the legis- 
lation to give to investors and consumers full pro- 
tection against the deleterious practices which 
have characterized certain holding-company finance 
in the past. They embrace matters of financial 
practices, the granting of preemptive rights, the 
giving of options, the taking of competitive bids, 
and similar matters which vitally affect the 
interest of the investor or the consumer in 
matters of more than local concern." S. Rep. No. 
621, 74th Cong., lst Sess, p. 28 (1935). 
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was too sweeping. H. Rep. No. 1318 on S. 2796, 74th cong. 1st Sess, 


p- 5 (1935). The compromise worked out by the Conference Committee, 


authorized the Commission "to prescribe terms and conditions to assure 
compliance with the conditions specified in. . . [Section mae H. Conf. 
Rep. No. 1903, 74th Cong., Ist Sess, p. 67 (1935). Asa result, subsection 
(£) of Section 7 was enacted into law and limited accordingly. 

There had never been any doubt that the “conditions specified in" the 
other provisions of Section 7 related to the financial situation and securi- 


ties structure of a company selling its securities. Senator Wheeler, who 


sponsored the Senate bill, had noted in connection with the Commission's 
responsibilities for the issue and sale of securities (79 Cong. Rec. 8437-8438) < 


"The Securities Commission is directed to examine 
future issues of securities so that the very evils 
which have crept into holding-company finances in | 
the past will be stopped in the future. The measure 
sets up requirements which new issues must meet, or | 
else the Securities Commission will have to stop their 
issue. And these standards are all aimed at specific 
dangerous abuses of which utility holding companies | 
have been guilty. They are designed to prevent watered 
capitalizations, unfair distribution of voting power, 
deception of investors by calling what is really a 
common stock a 'bond', and similar financial rece 
which have frequently wronged both the investors an 

consumers in the past." | 


Similarly Representative Rayburn, who sponsored the bill in the House> 


had stated (79 Cong. Rec. 10324): 


"Section 7 outlines the procedure to be followed, ard 
sets up the requirements which must be met in new | 
security issues. It directs the Commission to stop | 

any issue which fails to meet those requirements. The 
requirements are directed at such things as overcapital- 
ization, unfair distribution of voting power, unnecessary 
complexities in financial structure, improper fees and 
commissions, and so forth." 
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Numerous other statements in the Congressional reports, hearings and 
16 / 
debates are to the same effect. 


Cities remaining contentions 
l. The Cities suggest (Br. 24-27) that the Commission's jurisdiction 

over the issue and sale of securities under Sections 6 and 7 is "analogous" 
to that of the Federal Power Commission under Section 204 of the Federal 
Power Act [16 U.S.C. 824c]. Section 204 provides that the Federal Power 
Commission shall authorize the issuance of any security or assumption 
or liability 

"only if it finds that such issue or assumption (a) is 

for some lawful object, within the corporate purposes 


of the applicant and compatible with the public interest, 
which i : 


and (b 
appropriate for such purposes," 


Without becoming involved in a detailed analysis of a statute administered 


by another agency, we note that the broad terms of this provision, as compared 


with the carefully prescribed standards set out in Section 7 of the Holding 


SSS ee 


16/ See, e.g., H. Doc. No. 137, 74th Cong., Ist Sess., pp. 9-10 (1935) ; 
S. Rep. No. 621, 74th Cong., lst Sess., pp. 26-28 (1935); H. Rep. 
No. 1318, 74th Cong., 1st Sess., pp. 11-14 (1935); H. Conf. Rep. No. 
1903, 74tr Cong., Ist Sess., pp. 66-67 (1935); see also Hearings on 
H.R. 5423 Before the House Committee on Interstate and Foreign Con- 
merce, 74th Cong. , 1st Sess., PP. 343-345 (statement of Rep. Rayburn), 
448 (remarks of 'FPC Comn. Seavey ) and 200, 2234-2235 (remarks of ICC 
Comn. Splawn) ; Hearings on S. 1725 Before Senate Committee on 
Interstate Commerce, 74th Cong., lst Sess., pp. 200-204, 808 (remarks 
and statement of Mr. Corcoran). 


Company Act, evince a deliberate Congressional design ia limiting this 
Commission's jurisdiction. In this connection, it is significant that 


Congress selected this Commission, which had experience and expertise 


largely in the financial field, to administer the Holding Company Act 


rather than utilizing an agency, such as the Federal Power Commission, which 


was directly concerned with utility regulations. cf. Alabama Electric, 


supra, 122 U.S. App. D.C. at 369, 353 F. 2d at 907. | 
While the Commission was given extensive powers over the constituent 
| 
companies of holding company systems to regulate the issuance, exchange or 
refunding of securities, the form and content of financial statements, 
the acquisition or disposition of utility assets, the making of loans, the 


payment of dividends, the solicitation of proxies, the making of contracts 


and similar matters, the powers granted to the Commission are by no means 
unlimited. Conspicuous by its absence is any grant of authority to the 
Commission to act in matters at the heart of traditional public utility 
regulation. The Commission has no jurisdiction to regulate rates, to 
confer franchises, licenses or certificates of convenience and necessity, 


or to determine the extent or nature of utility services to consumers or 


sales at wholesale from one utility company to another. Thus, while 
Congress conferred on the Commission paramount federal jurisdiction to 
deal with the enumerated evils arising from the holding conpany device, 
the Act specifically contemplates the continued operation of other 


regulatory controls, state as well as federal. 
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The fact that Section 7 of the Holding Company Act and Section 
204 of the Federal Power Act were enacted into law at the same time 
under separate titles in the Public Utility Act of 1935 hardly suggests, 
as the Cities contend (Br. 24-27, 33-38), that these provisions are "two 
analogues [which] must necessarily be read together" (Br. 37) for purposes 
of determining the Commission's jurisdiction under Section 7: To the 
contrary, it is far more reasonable to assume that contemporaneously 
enacted provisions which deal with the same general subject matter in 
wholly different ways were intended to effect wholly different results 
than it is to accept, as the Cities urge, that in spite of substantial 


differences, the two Provisions were intended to have the same or similar 


This Court has pointed out that "the statutory term 'public interest'" 
in the Holding Company Act cannot be equated "with that term as it is 


used in licensing or certification statutes." Alabama Electric, su ra, 
; eC, supra 


122 U.S, App. D.C. at 367, 353 F. 24 at 907. In a case arising under the 


Holding Company Act, the Supreme Court has observed, in American Power 
——— en _fower 


& Light Co. v. Securities and Exchange Commission, 329 U.S. 90, 104-105 
nange Commission 


(1946), that Statutory terms of indefinite meaning, 


"need not be tested in isolation. They derive 
much meaningful content from the pu 
ct, its factual background and the 
context in which they appear , 
manifold evils revea 
gation, the express 
the Act [and]! the ge 
Congress in §1l(c) . , . 
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The jurisdiction of this Commission, as described supra, is of 
| 
a manifestly different nature from a licensing agency like the Federal 
Power Commission, the extent of whose authority was the subject of this Court's 


decision in Northern Natural Gas Co. v. FPC, 130 U.S. App. D.C. 220, 


| 12 
399 F. 2d 953 (1968), upon which the Cities rely (Br. 23, 32). Wholly 


irrelevant here are concepts of the public interest derived from 

statutes which, unlike the Holding Company Act, confer on other agencies 
powers traditional to public utility regulation such as fixing reasonable 
and nondiscriminatory rates, determining the level of service and the 
persons entitled thereto, and granting or withholding franchises or 


certificates of public convenience and necessity. As the Countssion has 
pointed out: | 
“The provisions in Sections 6 and 7 are concerned vith 
securities to be issued by a registered holding company 
or any subsidiary thereof. Our jurisdiction thereunder 
extends to the type, amount, price and other terms of ‘the 
securities which such company proposes to issue for the 
purpose of financing the business in which it is lawfully 
engaged. . . . But neither these nor any other sections 
of the Act contemplate that we may determine, either | 
directly or through the imposition of conditions, whether 

one or another public-utility company is the better qualified 
to provide electric service in a particular local community , 
or whether local consumers should or should not be provided 

a competitive choice of services. . . ." Alabama Power 
Company, Holding Company Release No. 15252 (June 1, 1965) 

at 3, affirmed sub nom. Alabama Electric, supra, 122,U.S. 
App. D.C. 367, 353 F. 2d 905. 


| 
Northern Natural involved the grant of a certificate of public con- 
venience and necessity to a newly-organized pipeline company and the 
denial of an alternate or competing application filed by others. The 
licensing authority of the Federal Power Commission under the Natural 
Gas Act, as this Court stated in Northern Natural, required that ° 
Commission "to give proper consideration to logical alternatives 
which might serve the public interest better than any of the projects 
outlined in the applications" Id. at 240; 399 F. 2d_at 973 (Court's 
emphasis). It appears, accordingly, that the ameliorative effects of 
competition in a licensing case must be considered not only under the 
proposal submitted for regulatory approval but also in the light of 
all logical alternatives, even if not specifically A aren 


There is a basic and significant distinction between the regulation 
of service facilities suggested by the Cities and the regulation of 
financial structures which this Act permits or requires. This distinction 
was emphasized in United Light & Railways Co., 27 S.E.C. 441, 455, 469 
(1947), affirmed sub nom. Panhandle Eastern Pipe Line Co. v. Securities 
and Exchange Commission, 170 F. 2d 453, (C.A. 8, 1948), where the 
court of appeals stated, id. at 464: 

"While the economic propriety--the merits--the 

necessity--for the pipe lines were primarily for 

the determination of the Federal Power Commission, 

the financial feasibility of the proposed plan [for 


simplification of a holding company system] was for 
the [Securities and Exchange] Commission to determine." 


And cf., Securities and Exchange Commission v. National Securities, Inc., 
393 U.S. 453 (1969), where the Supreme Court found that there was a 

valid and workable distinction between the regulation of "the business 

of insurance", which is not the Commission's concern, and the Commission's 
regulation of securities trading in insurance company stock under the 
Securities Exchange Act of 1934 [15 u.s.c. 78a, et seq.]. A comparable 


distinction was drawn by this Court between its holdings in Alabama 


Electric, supra, and Municipal Electric, supra. The Court in Municipal 


Electric noted that in Alabama Electric 


“a condition was sought to govern the use of funds 
realized by sale of the stock after it was to be issued 
in_ terms which themselves were not questioned. In 
Municipal Electric] the conditions sought are claimed 
to be necessary to the validity under Section 10(b) (1) 


of the original acquisitions of the stock." 134 U.S. 
App. D.C. at 153, 413 F. 2d at 1060 (emphasis supplied). 
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In the National Securities case, supra, it was also pointed out 
(393 U.S. at 465-466) that Congress had "cautioned that the cane words 
may take on a different coloration in different sections of the securities 
laws; both the 1933 and the 1934 Acts preface their lists orlgeneral 
definitions with the phrase ‘unless the context otherwise requires." 
Similarly, the definitions set forth in Section 2(a) of the Holding Company 
Act are prefaced by the phrase “unless the context otherwise requires." 
Thus, although the test of conformity to the "public interest” is found 
repeatedly throughout the Holding Company ser, it cannot reasonably be 
claimed, as the Cities seem to contend (Br. 20-24), that en neces- 


sarily connotes antitrust considerations in each and every one of its 


statutory applications. As this Court apparently recognized in Municipal 


Electric, as discussed supra, p. 16, antitrust considerations are not 


implicit in the "public interest" considerations that relate to the sale 
of securities. 


3. We have noted, supra pp. 19-26, the manner in which the language 


and structure of the Act as well as its legislative history and two 
decisions of this Court are wholly inconsistent with a view that the 


Commission may properly consider matters:irrelevant to the issue and 
| 


sale of the securities or impose conditions upon cheruse of funds 

realized by sale of securities. The sole statutory provision that the 

ee EEE 

18/ In addition to Sections 6 and 7, see Sections 2(a) (3), 2(a) (4), 2(a) 
(7) (B), 2(a) (8) (B), 3(a), 3(b), 3(d), 10(b) (1), 10(b) (3), 10(c) (2), 
10(e), 11(£), 11(g), 12(b), 12(d), 12(e), 12(£), 12(1), 13(a), 13(b), 
13(£), 14, 15(a), 15(b), 15(c), 15(d), 15(g), 15(h),' 17(b) and 17(c), 
[15 U.S.C. 79(b)(a) (3), b(a) (4), b(a)(7)(B), b(a)(8)(B), cla), c(d), 
c(d), 4(b)(1), j(b) (3), 4(c)(2), j(e), k(£), k(g), 1(d), le), 1(f), 
1(4), m(a), m(b), m(f), n, o(b), o(c) > o(d), o(g), oh), q(b) and 
q(c)]. : | 
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Cities cite in asserting that elimination of "restraint of free and 
independent competition" is one of the statutory objectives (Br. 22, 
29) is Section 1(b)(2). It declares that the public interest and the 
interest of investors and consumers 


"are or may be adversely affected . . . (2) when 
Subsidiary public-utility companies are subjected 

to excessive charges for services, construction 
work, equipment, and materials, or enter into trans- 
actions in which evils result from an absence of 
arm's-length bargaining or from restraint of free 
and independent competition; when service, manage- 
ment, construction, and other contracts involve the 
allocation of charges among subsidiary public-utility 
companies in different States so as to present 
problems of regulation which cannot be dealt with 
effectively by the States . . ." (emphasis supplied). 


When read in its entirety it is clear that this Section concerns the 


abuses incident to the interdealings between 2 holding company and 


12. 
its subsidiaries or between two or more of its subsidiaries --it was 


the latter situation that was involved in Securities and Exchange Commission 
v. New England Electric System, 384 U.S. 176, 183 (1966), which quoted the 


a EE Ee eS ee 

19 / This type of abuse is more fully spelled out in the Report of the 
National Power Policy Committee, H. Doc. No. 137, 74 Cong., lst 
Sess, p. 5 (1935): 


" ,. . . With a large and often unsound capitalization 
to support, many holding companies have not been 
able to be satisfied with reasonable dividends on 

the securities of their operating companies. They 
have compelled the consumer to bear the burden of 
various fees, commissions, and other charges which 
they levy against their subsidiaries .... 


“These profits and fees, when dictated by the holding 
company sitting on both sides of the transaction, in 
nowise represent bargains freely and openly arrived 

at by subsidiary companies on the basis of the lowest 
cost in a competitive market. There is no semblance 

of arm's-length bargaining. Competition for construction 
and other work of public-utility companies in many 
instances has been substantially eliminated. Independent 
private enterprise has been crowded out in favor of a 
none too benevolent private paternalism." 


language that the Cities rely upon (Br. 29). Similarly, the quotation 


concerning competition in the Cities’ brief at page 34 was dealing with 


lack of competition resulting from common ownership of utility companies 


--an evil that Section 11(b)(1) was designed to remedy and has nothing 
i 20/ 


to do with the sections here involved (see page 20, supra,)-- as 


is shown not only by the last sentence of the quotation but ‘also by the 

sentence at the beginning of the next paragraph, which states: 
‘Whether or not the facts above stated constitute 
competition in a legal sense, it seems clear that 
holding company control of such separate operating 
companies tends to preclude the development of rate 
competition between them." 21/ 


eee 


Similarly, the quotations in the Cities’ brief from Senator 
Wheeler's remarks dealing with "economic fascism" and "private 
socialism" refer not at all to competition between independent 
operating companies. The sentence quoted from is as| follows 
(79 Cong. Rec. 8400): 


"If government has not the power to curb the economic 
fascism and the private socialism of holding-company 
domination, the Federal Government would be without 

power to prevent the very dangers to democracy which the 
Supreme Court feared lurked in the National Recovery Act." 


The language quoted at the top of page 35 of the Cities’ brief 
is not, as indicated therein, a statement of the Federal Trade 
Commission. Rather, it is from a memorandum of a staff member 
and it dealt only with the "Legal Status of Utility Holding 
Companies and Basis for Federal Legislation under the Commerce 
Clause," contained in a section appended to the report as “legal 
appendixes." S. Doc. No. 92, Part 73-A, 70th Cong., Ist Sess, 
pp. 77, 195, 215 (1935). As we have seen (pp. 23-25,supra), this 
possibility was specifically rejected by Congress. 
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Moreover, a classification of "the numerous evil conditions and practices 
discussed" in the Federal Trade Commission's Summary Report set forth 19 
items, none of which deal with antitrust concepts, except indirectly - oy 
by reference to mistreatment of subsidiaries by their holding companies. _ 


Finally, petitioners’ cite the Supreme Court decisions in 


Securities and Exchange Commission v. New England Electric System, 384 


176 (1966) and 390 U.S. 207 (1968), as supporting the Cities'claim (Br. 22, 
29) that anticompetitive considerations are a pervasive element of the 
statutory scheme, But the Supreme Court's reference, 390 U.S. at 210. 
quoting 384 U.S. at 183, to the 


"congressional objective to protect consumer interests 
through the ‘elimination of "restraint of free and 
independent competition" . . .'" 


was in the course of consideration of 

"evils that had resulted from control of utilities 
by holding companies . . . [by] the retention in 
one system of both gas and electric properties and 
the favoring of one of these competing forms of 
energy over the other.'" 


These opinions, moreover, involved the integration standards of Section 


11(b)(1) of the Act and there was nothing there said that in any way 


suggested application of antitrust considerations with respect to the 


imposition of conditions in utility financings pursuant to Sections 6 
and 7 of the Act. 


ENE 


22/ = ‘Id. at 61-62. 
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CONCLUSION 


For the foregoing reasons the Commission's orders should be 


affirmed. | 


Respectfully submitted, 
| 
PHILIP A. LOOMIS, JR. 
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No. 24764 


Crry or LaFayette, Louisiana, 
Cry or PLaquemineE, LovIsIANA, 
Petitioners, 
v. 
SEcuRITIES AND Excuance Commission, Respondent, 


Lovistana Power & Licut Company, Intervenor. 


No. 24963 


Crry or Laravetre, Lovisrana, 
City or PLaguEeMineE, Lovistana, 
Petitioners, 

v. 


SecuriTIEs anD Excnance Commission, Respondent, 


Louisiana Power & Licur Company, Intervenor. 


On Petitions for Review of Orders of the Securities and 
Exchange Commission 


BRIEF FOR INTERVENOR 


STATEMENT OF THE ISSUES PRESENTED 


(1) Whether municipalities which did not appear in, or 
make themselves parties to, a proceeding before the Securi- 
ties and Exchange Commission as required by the Commis- 
sion’s Rule 9(a), but merely sent a letter to the Commission 
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requesting that various actions be taken, can have their 
objections considered by this Court on review (Case No. 
24764 only). 


(2) Whether the Cities have been ‘‘aggrieved’’ or ‘‘ad- 
versely affected’? or have suffered any ‘‘legal wrong’’ 
within the meaning of Section 24 of the Publie Utility 
Holding Company Act of 1935 or Section 10 of the Admin- 
istrative Procedure Act as a result of two orders issued by 
the Securities and Exchange Commission under Sections 6 
and 7 of the Public Utility Holding Company Act of 1935 
authorizing the issuance and sale of securities by Louisiana 
Power & Light Company. 

(3) Whether the Securities and Exchange Commission, 
in authorizing the issuance and sale of securities by a public 
utility company under Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935, was required to consider 
allegations of antitrust violations arising out of a col- 
lateral and unrelated controversy. 


STATEMENT OF THE CASE 


These proceedings are to review two orders of the Securi- 
ties and Exchange Commission (‘‘SEC’’) dated October 27, 
1970 (Case No. 24764) and December 29, 1970 (Case No. 
24963), respectively, issued under Sections 6 and 7 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’), 15 
U.S.C. §§ 79f and 79g (1964), respectively, authorizing cer- 
tain financings by Louisiana Power & Light Company 
(“LP&L’’). LP&L is an electric public utility subsidiary 
of Middle South Utilities, Inc. (‘‘MSU’’), a registered 
publie utility holding company under the Act. 


(1) Case No. 24764 

On September 16, 1970 LP&L filed with the SEC a Dec- 
laration (SEC File No. 70-4921) pursuant to Sections 6 
and 7 of the Act for authority to issue and sell $20,000,000 
principal amount of First Mortgage Bonds and 70,000 
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shares of Preferred Stock, $100 par value, to the public 
through competitive bidding. (J. App. 2-8) The purpose 
of this financing was to enable LP&L to repay short-term 
borrowings it had made for the purpose of temporarily 
financing its 1970 construction program, to provide addi- 
tional financing for its 1970 construction program, and 
for other corporate purposes. (J. App. 45) Notice of 
such filing was published by the SEC on September 23, 
1970. 


By letter dated October 9, 1970 (‘‘October 9th Letter’’), 
addressed to the Seeretary of the SEC, bearing the caption 
or heading ‘‘Re: Middle South Utilities, Inc.’’, written on 
behalf of the Cities of Lafayette and Plaquemine, Louisiana 
(‘‘Cities’’) by their attorney, the SEC was requested to 
investigate various allegations made by the Cities in the 
October 9th Letter with regard to MSU and LP&L, includ- 
ing allegations that certain actions of MSU and LP&L 
might be violative of the antitrust laws and inconsistent 
with the provisions of the Act. (J. App. 15-23) The Cities 
further requested that, until the completion of such inves- 
tigation, the SEC withhold action on any MSU and LP&L 
matters pending before the SEC in which the SEC’s action 
might need to reflect its conclusions on the allegations set 
forth in the October 9th Letter. The Cities referred to the 
proposed sale of the bonds and the preferred stock by 
LP&L as one such pending matter. 


On October 27, 1970 the SEC issued its Order stating 
that the Cities had not filed a Notice of Appearance as a 
party pursuant to Rule 9(a) of its Rules of Practice. 
Therein, the SEC further stated that it had found that 
‘this controversy does not justify withholding of the re- 
quested order since it is not relevant to the consideration 
of the proposed transactions which in all respects satisfy 
the standards of Section 7’’ of the Act and that ‘‘it is ap- 
propriate in the public interest and in the interest of inves- 
tors and consumers” that the Declaration be permitted to 
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become effective. (J. App. 119-120) The SEC permitted 
the Declaration to become effective without a hearing, thus 
authorizing the financing. The sales of the bonds and the 
preferred stock by LP&L were consummated on Novem- 
ber 12, 1970 in accordance with the provisions of the SEC 
Order. 


On November 2, 1970 the Cities filed in this Court a peti- 
tion for review of this SEC Order. On November 27, 1970 
LP&L filed its motion for leave to intervene and by Order 
of this Court, filed December 4, 1970, LP&L was granted 
leave to intervene. 


(2) Case No. 24963 


On November 2, 1970 LP&L filed with the SEC a Declar- 
ation (SEC File No. 70-4943) pursuant to Sections 6 
and 7 of the Act for authority to issue and sell certain 
short-term notes (including commercial paper) to non- 
affiliated persons during the period through December 31, 


1972 in an aggregate principal amount at any one time 
outstanding of not more than $40,000,000. (J. App. 121- 
128) The purpose of these borrowings was to finance the 
construction of new facilities and additions and improve- 
ments to LP&L’s present facilities, and for other corporate 
purposes. (J. App. 124) Notice of the filing was pub- 
lished by the SEC on November 10, 1970. 


On November 30, 1970 the Cities filed in this SEC pro- 
ceeding a pleading styled a ‘‘Protest and Intervention’’ in 
which they protested LP&L’s Declaration, stated that they 
intervened as a party under Rule 9(a) of the SEC’s Rules 
of Practice, and requested formal hearings. (J. App. 145- 
156) The Protest contained substantially the same allega- 
tions as were made in the October 9th Letter. However, 
the Protest further requested that the Cities be made par- 
ties to the proceeding, that the SEC hold hearings concern- 
ing these allegations, and that the SEC take such other 
action as it deemed appropriate. (J. App. 156) 
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On December 29, 1970 the SEC issued its Order permit- 
ting the Declaration to become effective, but only after find- 
ing that the standards of Sections 6 and 7 had been satisfied 
and that it was ‘‘appropriate in the public interest and in 
the interest of investors and consumers”’ that such action 
be taken. (J. App. 158-160) In that Order, the SEC also 
found that the Cities ‘‘do not directly attack the proposed 
use of proceeds nor the terms and conditions of the securi- 
ties to be issued’’, but simply ‘‘maintain that authorization 
for the proposed financing enhances Louisiana’s financial 
position to pursue the alleged violations of the antitrust 
laws.’’ (J. App. 159) Holding that the authority to im- 
pose terms and conditions granted to it by Section 7(d) (6) 
of the Act related solely to the terms and conditions of the 
security to be issued and ‘‘does not extend to the resolu- 
tion of collateral and unrelated controversies in which a 
declarant may be engaged with other parties”’, the SEC 
concluded that the allegations in the Protest did not pre- 
sent issues relevant to Section 7 and, therefore, did not 


justify withholding the requested Order. The SEC denied 
the request for a hearing filed by the Cities. Subsequent to 
December 29, 1970 LP&L effected financings by the issu- 
ance and sale of short-term notes pursuant to the SEC 
Order. 


On December 31, 1970 the Cities filed in this Court a peti- 
tion for review of the SEC Order of December 29, 1970. 
On January 8, 1971 LP&L filed its motion for leave to 
intervene and this motion was granted by the Court on 
January 26, 1971. 


(3) Consolidation 

In response to a joint motion filed by the Cities and the 
SEC which stated that ‘‘Any distinction in the proceedings 
before the Commission [SEC] underlying the issuance of 
the two orders under review would, of course, be preserved 
and may be presented for review’’, this Court, by Order 
filed January 20, 1971, consolidated the two cases. 
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SUMMARY OF ARGUMENT 


(1) In Case No. 24764 the petitioning municipalities did 
not appear in, make themselves parties to, or have reason- 
able grounds for failure to urge their objections in, the 
SEC proceeding in which the Order was issued. There- 
fore, under Section 24(a) of the Act, these objections should 
not be considered and the petition for review of the Order 
of the SEC issued under the Act in that proceeding should 
be denied. 


(2) The SEC Orders under review simply authorized the 
issuance and sale of securities by LP&L. The Cities have 
not suffered injury from the SEC action in authorizing the 
sales of these securities. Further, the Cities have not 
asserted any interest arguably within the zone of interests 
to be protected by Sections 6 and 7 of the Act, in that the 
only issues raised by the Cities involve controversies col- 
lateral and unrelated to those financing proceedings, as the 
SEC also found. Therefore, the Cities are not ‘Sag. 


grieved’’ or ‘‘adversely affected’? by the SEC Orders 
which they seek to have reviewed and have not suffered any 
“legal wrong”? as a result of these SEC Orders within the 
meaning of Section 24 of the Act or Section 10 of the 
Administrative Procedure Act, and are not entitled to judi- 
cial review of these SEC Orders. 


(3) The SEC Orders sought to be reviewed were issued 
under Sections 6 and 7 of the Act and authorized security 
issues by a public utility. No other sections of the Act are 
involved. Nothing in Sections 6 and 7 of the Act requires 
the SEC, in passing upon declarations for authorization to 
effect such financings, to consider allegations that the de- 
clarant is engaging in activities which may be violative of 
the antitrust laws. Therefore, the SEC acted properly in 
issuing its Orders after finding that the standards and re- 
quirements of Sections 6 and 7 of the Act were satisfied. 
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ARGUMENT 
L 


IN CASE NO. 24764 INVOLVING THE PREFERRED STOCK 
AND BOND FINANCING THE CITIES FAILED TO AP- 
PEAR AND URGE THEIR OBJECTIONS BEFORE THE 
SEC, AND THESE OBJECTIONS SHOULD NOT BE 
CONSIDERED. 

Section 19 of the Act, 15 U.S.C. § 79s (1964), authorizes 
interested municipalities to become parties to proceedings 
before the SEC ‘‘in accordance with such rules and regu- 
lations as [the SEC] may prescribe.’? Under Rule 9(a) of 
the SEC’s Rules of Practice, 17 C.F.R. § 201.9(a) (Supp. 
1970), municipalities become parties by filing written no- 
tices of appearance in the particular proceedings in which 
they have an interest. 


In its Order of October 27, 1970 (relating to the preferred 
stock and bond financing), the SEC noted that the October 
9th Letter had been submitted by counsel for the Cities, but 
found that ‘‘[t]he Cities did not file a Notice of Appear- 
ance as a party pursuant to Rule 9(a) of the Commission’s 
Rules of Practice nor did they request a hearing.” (J. 
App. 120) 


The Cities have recognized that the October 9th Letter 
failed to satisfy the requirements for notices of appearance, 
since they admit in their brief that ‘‘a Notice of Appear- 
ance by Counsel was not filed by counsel in the standard 
form in the proceeding.’’ (Brief for Petitioners at 12 n. 4) 
Therefore, the SEC was correct in finding that the Cities 
had failed to avail themselves of the opportunity to become 
a party in such SEC proceeding. 


Evidence of the fact that the Cities were not formally 
requesting a hearing relating to the preferred stock and 
bond financing is the fact that the SEC notice of the pro- 
posed financing (Holding Company Act Release No. 16840) 
required interested persons who requested a hearing to 
file proof of service of such request on LP&L, by affidavit 
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or attorney’s certificate, at the time the request was filed 
with the SEC. (J. App. 13-14) The only indication that 
the October 9th Letter had been communicated to LP&L is 
that LP&L and others named in the October 9th Letter were 
listed at the end of the letter as persons to whom copies 
were to be directed. No attempt was made by the Cities to 
comply with the SEC requirements for requesting a hear- 
ing. This indicates that the October 9th Letter was not in- 
tended as a formal request for a hearing, and supports the 
SEC’s finding in this regard. 


The October 9th Letter suggested, among other things, 
‘that the Commission Staff be directed to initiate a thor- 
ough investigation into the activities of Middle South and 
its subsidiaries vis-a-vis these matters’’ and ‘‘that the Staff 
call a conference of affected parties as an aid to its investi- 
gation and to explore the possibility that Middle South will 
voluntarily cease and desist from its improper activities.’’ 
(J. App. 21) Since MSU was not a party to the preferred 
stock and bond financing proceeding, and since the Cities 
did not file the required written notice of appearance or 
comply with the requirements for requesting a hearing, the 
October 9th Letter clearly was not intended to constitute 
participation in that proceeding. 


The procedure followed by the Cities in the preferred 
stock and bond financing is in direct contrast to that which 
they later followed in the SEC proceeding involving the 
short-term notes. In the latter proceeding, the Cities filed 
a notice of appearance pursuant to Rule 9(a) of the SEC’s 
Rules of Practice, 17 C.F.R. § 201.9(a) (Supp. 1970). This 
filing by the Cities specifically requested that they ‘‘be ad- 
mitted as full parties to this proceeding’’, and “‘that the 
application for authorization be set for hearing”. (J. App. 
156) 


In view of the foregoing, the SEC properly made a find- 
ing supported by substantial evidence that ‘‘[t]he Cities 
did not file a Notice of Appearance as a party pursuant to 


9 


Rule 9(a) of the Commission’s Rules of Practice nor did 
they request a hearing”’ in Case No. 24764. (J. App. 120) 
Under Section 24(a) of the Act, 15 U.S.C. § 79x(a) (1964), 
findings of the SEC are conclusive on appeal if supported 
by substantial evidence. 


Section 24(a) of the Act further provides that no objec- 
tion to orders of the SEC shall be considered by the court 
unless such objections have been urged before the SEC. 
Had the Cities taken the appropriate steps to become a 
party to the SEC proceeding and to request a hearing as 
provided by the SEC’s Rules, they would have been in a 
position to urge their objections before the SEC. They 
have advanced no reasonable ground for their failure to 
do so. 


Therefore, the objections urged by the Cities should not 
be considered by this Court in Case No. 24764, and the 
Cities’ petition for review of the SEC Order in that Case 
should be denied. 


Il. 
THE CITIES ARE NOT ENTITLED TO JUDICIAL REVIEW. 


The Cities seek review of both SEC orders under Sec- 
tion 24 of the Act, 15 U.S.C. § 79x (1964), and Section 10 
of the Administrative Procedure Act, 5 U.S.C. § 702-706 
(Supp. V 1965-1969). (Brief for Petitioners at 3) Inter- 
venor respectfully contends that the Cities are not entitled 
to review of either Order under either of those Sections. 


Section 24(a) of the Act provides that if a ‘‘person or 
party’? has urged his objections before the SEC and is 
‘Caggrieved by an order issued by the Commission’’ under 
the Act, he may obtain review. Section 10(a) of the Ad- 
ministrative Procedure Act allows a person ‘‘suffering 
legal wrong because of agency action, or adversely affected 
or aggrieved by agency action within the meaning of a 
relevant statute’’ to obtain judicial review. 


10 


The Cities’ right to review in the two cases before this 
Court depends upon a determination as to (i) what consti- 
tutes injury from SEC action under Sections 6 and 7 of the 
Act and (ii) what interests are arguably within the zone of 
interests protected by those Sections of the Act. See 
Association of Data Processing Service Organizations v. 
Camp, 397 U.S. 150 (1970) ; Barlow v. Collins, 397 U.S. 159 
(1970); P.A.M. News Corporation v. Hardin, .... U.S. 
App. D.C. ...., .... F.2d .... (1971) (Case No. 23,015, 
February 9, 1971); cf. 3 K. Davis, Administrative Law 
Treatise § 22.00-4 at 722 (Supp. 1970). It is clear, as is 
demonstrated below, that only actual injuries which are, 
in fact, the direct and immediate result of SEC action 
under Sections 6 and 7 of the Act satisfy the first part of 
the test. As to the second part of the test, only interests 
which are directly related to the transactions before the 
SEC for authorization under Sections 6 and 7 of the Act 
are sufficient. The Cities fail to meet either part of the test. 


(i) Need for injury from SEC action 


The first part of the test requires that injury in fact be 
suffered by the Cities as a result of the SEC action under 
Sections 6 and 7 of the Act. The only effect of the SEC 
orders under review was to authorize LP&L to issue and 
sell its securities. This action by the SEC did not injure 
the Cities. 


The Cities have contended that some part of the financ- 
ing proceeds may be used to further the alleged anti- 
competitive activities of LP&L. This is speculative and, 
in any event, this would not be injury resulting from the 
SEC orders in question. 


Injuries from agency action that are not shown to be 
direct and immediate fail to constitute ‘‘adverse effect’’ or 
‘‘agerievement”’ within the meaning of, and as required by, 
statutes providing for review of agency action, including 
Section 24 of the Act, 15 U.S.C. § 79x (1964). See Ameri- 
can Power & Light Company v. S.E.C., 325 U.S. 385, 388 
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(1945) ; Rural Electrification Administration v. Northern 
States Power Company, 373 F. 2d 686, 694 (8th Cir. 1967), 
cert. denied, 387 U.S. 945 (1967); Memphis Light, Gas & 
Water Division v. F.P.C., 100 U.S. App. D.C. 205, 209, 243 
F. 2d 628, 632 (1957). 

Although recent decisions of this Court involving Sec- 
tion 10 of the Administrative Procedure Act have appeared 
to liberalize criteria for standing to seek judicial review, 
in fact, these decisions have always involved direct injury 
as a result of agency action. cf. P.A.M. News Corporation 
v. Hardin, .... U.S. App. D.C. ....,.... F.2d... (Case 
No. 23,015, February 9, 1971) ; Scanwell Laboratories. Inc. 
v. Shaffer, 137 U.S. App. D.C. 371, 424 F. 2d 859 (1970) ; 
Ballerma Pen Company v. Kunzig, .... U.S. App. D.C. 
+++, 433 F. 2d 1204 (1970); Blackhawk Heating and 
Plumbing Company v. Driver, .... U.S. App: DiC: ...., 
433 F. 2d 1137 (1970). 


In an opinion which surveyed recent standing cases, the 
United States Court of Appeals for the Ninth Circuit held 
that a corporation without a direct injury from adminis- 
trative action was not entitled to seek judicial review of 
such action. Sterra Club v. Hickel, 433 F. 2d 24 (9th Cir. 
1970), cert. granted, 39 U.S.L.W. 2180 (February 22, 
1971). That court pointed out that recent cases, including 
Association of Data Processing Service Organizations v. 
Camp, 397 U.S. 150 (1970), involved direct injury in fact 
to the appellants. Sierra Club clearly illustrates the limi- 
tations that are and should continue to be placed upon the 
criteria for standing. 


(ii) Need for interest directly related to transaction before SEC 
for approval 
The second part of the test requires that the interest of 
the Cities arguably be within the zone of interests to be 
protected under Sections 6 and 7 of the Act. 


Professor Kenneth C. Davis has pointed out that it is 
the particular interest the petitioner is asserting which 
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must be within the zone of protected interests under the 
statutory sections in question, in this case Sections 6 and 7 
of the Act. 3 K. Davis, Administrative Law Treatise 
§ 22.00-1 at 708-710 (Supp. 1970). 

Collateral consequences of administrative action or in- 
terests collateral to that action are not sufficient to entitle 
persons who suffer such consequences or who assert such 
interests to seek judicial review. See Jenkins v. 
McKeithen, 395 U.S. 411, 424 (1969); Hannah v. Larche, 
363 U.S. 420, 443 (1960). Such collateral interests are not 
within the zone of interests to be protected under the rele- 
vant statute as required by the test. 


As found by the SEC in its December 29, 1970 Order, the 
controversies alleged by the Cities are collateral and unre- 
lated to a proceeding under Sections 6 and 7 of the Act. 
(J. App. 160) This is consistent with this Court’s decision 
in Alabama Electric Cooperative, Inc. v. S.E.C., 122 U8. 
App. D.C. 367, 353 F. 2d 905 (1965), cert. denied, 383 U.S. 
968 (1966). Assuming for the sake of argument that the 
Cities did urge their objections before the SEC in the pre- 
ferred stock and bond financing proceeding or had reason- 
able grounds for failure to do so, nevertheless, those objec- 
tions were, for the same reasons, collateral and unrelated 
to that proceeding. 


Controversies that are collateral and unrelated to pro- 
ceedings before an agency do not require agency action. 
See Citizens for Allegan County, Inc. v. F.P.C., 134 U.S. 
App. D.C. 229, 414 F. 2d 1125 (1969); Persian Gulf Out- 
ward Freight Conference v. F.M.C., 126 U.S. App. D.C. 159, 
375 F. 2d 335 (1967). Administrative agencies do not have 
“‘to waste time on applications that do not state a valid 
basis for a hearing.’? Denver Union Stock Yard Company 
v. Producers Livestock Marketing Association, 356 U.S. 
282, 287 (1958); United States v. Storer Broadcasting 
Company, 351 U.S. 192, 205 (1956); cf. Dyestuffs and 
Chemicals, Inc. v. Flemming, 271 F. 24 281 (8th Cir. 1959), 
cert. denied, 362 U.S. 911 (1960). 
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The Cities are required to satisfy both parts of the two- 
part test in order to be entitled to review. They have not 
satisfied either part. First, they have not suffered injury 
from the SEC action under Sections 6 and 7 of the Act in 
authorizing the sales of securities by LP&L. Second, the 
Cities did not assert any interest arguably within the zone 
of interests to be protected by Sections 6 and 7 of the Act, 
in that the only issues raised by the Cities involved contro- 
versies which were collateral and unrelated to those financ- 
ing proceedings. 


Thus, the Cities could not have suffered any “legal 
wrong,’’ or been ‘‘adversely affected’? or ‘‘aggrieved’’ 
within the meaning of Section 24 of the Act or Section 
10 of the Administrative Procedure Act and are not en- 
titled to judicial review of either of the SEC orders. 


Ti. 


ANTITRUST CONSIDERATIONS ARE NOT RELEVANT TO 
SEC AUTHORIZATION OF FINANCINGS UNDER SEC- 
TIONS 6 AND 7 OF THE ACT. 


Both of the financings by LP&L were authorized by the 
SEC under Sections 6 and 7 of the Act. No other sections 
of the Act are involved. Section 6(a) required that each 
of these financings be effected pursuant to a declaration 
which the SEC had, by order, permitted to become effective 
under Section 7, and pursuant to that order. 


Subsections (c) and (d) of Section 7 set forth those 
matters which the Act directs the SEC to consider in acting 
on a declaration with respect to proposed financings under 
Sections 6 and 7. Nothing in these subsections, nor in any 
other part of Section 6 or 7, requires or contemplates that 
the SEC consider antitrust matters. On the contrary, the 
language of these Sections shows that antitrust consid- 
erations are not relevant to the matters which Sections 
6 and 7 require the SEC to consider in passing upon such 
declarations. 
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Section 7(c) requires that the security to be issued and 
sold either be one of the types of securities specified in 
subsection (c)(1) or that such security be issued or sold 
for one of the purposes specified in subsection (c) (2). 
Section 7(d) sets forth standards with respect to the sound- 
ness of the proposed financing and the suitability thereof 
in view of the business operations of the declarant and the 
security structure of the declarant and other companies 
in the same holding company system. These subsections 
are concerned only with such matters as the kind of secu- 
rity to be issued, the amount thereof to be issued, the ex- 
penses of issuance, and the risk involved in an assumption 
or guaranty of a security of another company. The lan- 
guage of these subsections is clear insofar as the present 
cases are concerned; they make no requirement that the 
SEC consider whether or not the declarant is engaged in 
activities in violation of the antitrust laws. It will be 
shown that the contrary assertion of the Cities is without 
foundation. 


The Cities point to the language of Section 7(d) (6), 
which says that the SEC shall not permit a declaration to 
become effective if it finds that ‘‘the terms and conditions 
of the issue or sale of the security are detrimental to the 
public interest or the interest of investors or consumers’’. 
(Brief for Petitioners at 18) The Cities also point to 
the language in Section 7(a), with respect to the filing 
of a declaration in such form as the SEC may pre- 
scribe as necessary or appropriate ‘‘in the public interest 
or for the protection of investors or consumers’’. (Brief 
for Petitioners at 20) The Cities attempt to equate such 
language with a requirement of consideration of antitrust 
matters by the SEC in financings under Sections 6 and 7 
of the Act. (Brief for Petitioners at 18-21) However, 
the limitations properly to be observed in applying such 
language, and the consequent incorrectness of the position 
taken by the Cities on this point, were made clear by this 
Court in Alabama Electric Cooperative, Inc. v. S.E.C., 122 


15 


U.S. App. D.C. 367, 369, 353 F.2d 905, 907 (1965), cert. 
denied, 383 U.S. 968 (1966), wherein this Court said: 


““As the Commission said, ‘Words like ‘‘public inter- 
est’? and the interest of ‘‘investors or consumers,’’ 
though of wide generality, take their meaning and defi- 
nition from the substantive provisions and purposes of 
the Act.’ Sections 6 and 7 deal with the issuance of 
securities by a registered holding company or its sub- 
sidiary and the SEC’s jurisdiction thereunder is to 
control such issuance and regulate the terms and con- 
ditions of those securities which are approved.”’ 


The Cities further point to Municipal Electric Associa- 
tion of Massachusetts v. S.E.C., 134 U.S. App. D.C. 145, 
413 F.2d 1052 (1969), wherein this Court held that the 
SEC was required to consider antitrust factors in passing 
upon applications for the acquisition of securities or utility 
assets under Sections 9 and 10 of the Act, 15 U.S.C. §§ 791 
and 79j (1964), respectively. The Cities then assert that 
there is ‘‘no substantial difference between the Commis- 
sion’s function, as to anticompetitive results of its actions, 
under Section 6 and 7 of the Act and under Sections 9(a) 
and 10”’ (Brief for Petitioners at 30), and that ‘‘the opera- 
tive wording of the section of the Act there under review 
(Section 10] was identical to that here in question [Section 
7]’’. (Brief for Petitioners at 22) On the contrary, there 
is a substantial difference in function; the operative word- 
ing is not identical. 


Acquisitions under Sections 9 and 10 are controlled by 
the requirement of Section 10(b)(1) of the Act that the 
SEC shall not approve an acquisition if ‘‘such acquisition 
will tend towards interlocking relations or the concentra- 
tion of control of public-utility companies, of a kind or to 
an extent detrimental to the public interest or the interest 
of investors or consumers’’. This is antitrust language. 
But neither this language nor anything remotely like it is 
found in Sections 6 and 7. And there is no doubt that the 
holding in Municipal Electric Association of Massachusetts 
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turned on the language of Section 10(b)(1) of the Act, for 
this Court plainly said in that case with regard to Section 
10(b)(1): ‘‘This is the crux of the case, for if we lay 
aside the problem arising from Section 10(b) (1), the find- 
ings and conclusions of the Commission are well sup- 
ported.’? 134 U.S. App. D.C. at 148, 413 F.2d at 1055. 


Furthermore, it would appear obvious on the face of the 
matter that acquisitions have a potential for antitrust prob- 
lems which the routine financing of the business of a public 
utility does not have. The reasons for this are clear, for 
the possibility that the acquisition of an interest in or 
control of a public utility by another public utility or by 
an affiliate of a public utility may ‘‘tend towards inter- 
locking relations or the concentration of control of public- 
utility companies’’ within the purview of Section 10(b) (1) 
of the Act, or lead to a type of growth which ‘“‘bears no 
relation to economy of management and operation or inte- 
gration and coordination of related operating properties’’ 
(the evil denounced by Section 1(b)(4) of the Act, 15 
U.S.C. §79a(b)(4), and expressly prohibited by Section 
10(c)(2)), does not exist in a routine public utility fi- 
nancing. 


The Cities attempt to show that under Sections 6 and 7 
of the Act there is a ‘‘responsibility of the Commission to 
deal with the sort of anticompetitive activities charged to 
LP&L by the Cities’? (Brief for Petitioners at 22) on the 
basis of the quotation, out of context, of language with 
regard to the elimination of restraint of free and independ- 
ent competition from the two cases of S.E.C. v. New Eng- 
land Electric System, 384 U.S. 176, 183 (1966), and 390 U.S. 
207, 210 (1968). These cases involved proceedings under 
Section 11 of the Act, 15 U.S.C. § 79k (1964), wherein the 
New England Electric System was required to divest itself 
of gas properties serving a part of the same geographical 
area as its electric properties. The pertinent language of 
the Supreme Court in the 1966 case (which language was 
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quoted in part in the 1968 case) was in refutation of an 
argument for retention of the gas properties based on cer- 
tain phrases in Section 1(b)(4) of the Act, and was as 
follows: 


“«,.. Promotion of ‘economy of management and op- 
eration’ and ‘the integration and coordination of re- 
lated operating properties’ (§1(b)(4), 49 Stat. 804, 
15 U.S.C. § 79a(b) (4) (italics supplied)) is a theme 
that runs throughout the Act. But so does the theme 
of elimination of ‘restraint of free and independent 
competition.’ £1(b)(2), 49 Stat. 803-804, 15 U.S.C. 
§$ 79a(b)(2). One of the evils that had resulted from 
control of utilities by holding companies was the re- 
tention in one system of both gas and electric prop- 
erties and the favoring of one of these competing forms 
of energy over the other.’’ 384 U.S. at 182, 183. 


The nature of the New England Electric System cases, 
and the language quoted above make it very clear that the 
Supreme Court was talking only about the elimination of 
the restraint of free and independent competition between 
gas utilities and electric utilities through the elimination of 
common control of the two by a particular holding com- 
pany. This has nothing whatever to do with the trans- 
actions or those Sections of the Act now before this Court. 
Certainly, such language imports no suggestion that anti- 
trust matters must be considered by the SEC in passing 
upon declarations for utility fimancings under Sections 6 
and 7 of the Act. 


The Cities contend at some length that since the security 
issues in question were exempt from State commission reg- 
ulation and are subject only to SEC regulation, the alleged 
activities of LP&L complained of by the Cities would go 
unregulated and uncontrolled unless the SEC exercises the 
kind of regulatory jurisdiction contended for by the Cities. 
(Brief for Petitioners at 25-29) The Cities appear to be 
building one false premise upon another. What the Cities 
are complaining about is not the security issues themselves 


18 


but rather only about certain alleged business activities and 
operations of LP&L. 


The business activities and operations of LP&L are fully 
regulated by the Louisiana Publie Service Commission, 
which has plenary jurisdiction with respect thereto,’ except 
for those areas of LP&L’s activities that are subject to the 
jurisdiction of and regulated by the Federal Power Com- 
mission. The fact that LP&L’s security issues are subject 
to the jurisdiction of the SEC under the Act exempts its 
security issues from Louisiana Public Service Commission 
regulation.” However, such exemption applies only to the 
issuance and sale of the securities themselves; the business 
activities and operations of LP&L, which necessarily in- 
clude the manner in which it uses the proceeds of its 
financings, remain fully subject to the State commission 
jurisdiction and regulation. 


1 Article 6, Section 4 of the Louisiana Constitution of 1921, as amended, 
LSA Const. Art. 6, § 4 (Supp. 1970), provides in pertinent part: 


“‘The Commission [Louisiana Public Service Commission] shall have and 
exercise all necessary power and authority to supervise, govern, regulate and 
control all . . . electric light, heat and power, ... and other public utilities 
in the State of Louisiana, and to fix reasonable and just ... charges for the 
commodities furnished, or services rendered by such... public utilities .... 

“‘The power, authority, and duties of the Commission shall affect and in- 
clude all matters and things connected with, concerning, and growing out 
of the service to be given or rendered by the... public utilities .... 

‘*The said Commission shall have power to adopt and enforce such reason- 
able rules, regulations, and modes of procedure as it may deem proper for 
the discharge of its duties, and it may summon and compel the attendance of 
witnesses, swear witnesses, compel the production of books and papers, take 
testimony under commission, and punish for contempt as fully as is provided 
by law for the district courts.’’ 


2La. RS, 45:1168 through 1174, LSA—RS, 45:1168 through 1174 (1950), 
provide for the regulation of security issues of public utilities by the Louisiana 
Public Service Commission, La. R.S. 45:1175 then provides in pertinent part: 


‘Nothing in R.S. 45:1168 through 45:1174 shall apply to: 


. * * 


“¢(2) A public utility the security issues of which are subject to the 
jurisdiction of the . . . Securities and Exchange Commission under the 
Public Utility Holding Company Act of 1935... .”? 
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Insofar as legislative history is concerned the Cities have 
made no contention that such history supports their posi- 
tion but only have made the negative contention that ‘‘The 
Legislative History of the Act Gives No Support to the 
Result Reached by the Commission.”? (Brief for Peti- 
tioners, Headnote I.C. at 33) However, the legislative his- 
tory of the Act does show the Congressional intent 
that the area of regulation under Sections 6 and 7 of the 
Act is the soundness and appropriateness of financings. 
The Senate Committee Report on the then pending legis- 
lation stated that Section 7 of the Act 


«¢. . . sets forth the requirements governing security 
transactions of registered holding companies and their 
subsidiaries. The Commission does not approve or 
disapprove security transactions, but it is to be fur- 
nished with information in the form of a declaration 
so that it can prevent a declaration from taking effect 
and the transaction from being carried out in any case 
where the requirements set forth in this section are not 
met.’’ S. Rep. No. 621, 74th Cong., 1st Sess. at 27 
(1935). 


The quoted statement also appears verbatim in the House 
Committee Report. See H.R. Rep. No. 1318, 74th Cong., 
1st Sess. 13 (1935). After describing the provisions of 
Section 7(d), the Senate Committee Report states: 


‘¢... These provisions are designed to give to the Com- 
mission continuous supervision over the revamping of 
holding company systems to meet the requirements of 
title I looking toward the establishment of financially 
sound and economically integrated units and of the 
avoidance of injury to investors and consumers.’’ S. 
Rep. No. 621, supra, at 28. 


It is submitted that the quoted language relates to sound- 
ness of financing and soundness of financial structure. It 
is not antitrust language. 
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The Cities appear further to rely (Brief for Petitioners 
at 18 and 19) on the language of Section 7(f), which reads 
as follows: 


‘“¢(f) Any order permitting a declaration to become 
effective may contain such terms and conditions as the 
Commission finds necessary to assure compliance with 
the conditions specified in this section.’’ 


On the basis of Section 7(f) the Cities are apparently sug- 
gesting that the SEC should condition its authorization in 
a manner which they would hope would prove helpful to 
their position in a wholly unrelated matter. But, by its 
terms, subsection (f) limits the terms and conditions which 
may be imposed in an order permitting a declaration to 
become effective (as distinguished, for example, from an 
application under Sections 9 and 10) to those terms and 
conditions necessary to assure compliance with the condi- 
tions specified in Section 7. 


It has already been shown that the conditions specified 
in Section 7 relate to the soundness of the financing and not 
to antitrust matters. Specific examples of terms and con- 
ditions that have been imposed in permitting declarations 
to become effective may be useful. In Northeastern Water 
and Electric Corporation, 8 S.E.C. 64 (1940) a declaration 
under Section 7 regarding the issuance of a note was per- 
mitted to become effective, but the SEC, after finding that 
Northeastern was under-capitalized and considering that 
the preferred stockholders required protection, imposed the 
condition that the company pay no dividends on its common 
stock until the note was paid. In Arkansas Power & Light 
Company, Holding Company Act Release No. 13992 (1959), 
the SEC, permitting a declaration under Section 7 with re- 
spect to the sale of a new series of preferred stock to be- 
come effective, imposed the conditions that so long as any 
shares of such series were outstanding the company would 
not (i) adversely amend or alter any of the rights or pref- 
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erences of the stock without a two-thirds vote of the shares 
of the series adversely affected, (ii) merge or otherwise 
dispose of substantially all of its assets without a majority 
vote of the preferred shareholders, (iii) issue additional 
debt securities without a majority vote of the preferred 
shareholders unless it met certain financial prerequisites, or 
(iv) redeem some but less than all of its outstanding pre- 
ferred stock while in default with regard to payment of 
dividends on its preferred stock. 


Section 6(b) gives the SEC authority to impose similar 
terms and conditions. In Public Service Company of In- 
diana, Inc., 26 S.E.C. 338 (1947), the SEC found that the 
conversion period of convertible debentures was too long 
because of the company’s financial structure and situation, 
and conditioned its grant of an exemption under Section 
6(b) on the requirement that the conversion period be 
shortened. 


Certainly, this Court has made its position clear with 


regard to the imposition by the SEC of terms and condi- 
tions governing the ultimate use of the proceeds of a 
financing. Alabama Electric Cooperative, Inc. v. S.E.C., 
122 U.S. App. D.C. 367, 353 F.2d 905 (1965), cert. denied, 
383 U.S. 968 (1966), involved the granting of a Section 6(b) 
exemption in connection with a sale of stock. The Coopera- 
tive petitioned for leave to intervene and asked that the 
SEC condition its authorization by providing that no part 
of the proceeds of the stock sale be used to duplicate the 
Cooperative’s facilities. The Cooperative contended that 
the imposition of such condition was within the power 
of the SEC because Section 6(b) directed the SEC to grant 
the exemption ‘“‘subject to such terms and conditions as it 
deems appropriate in the public interest or for the protec- 
tion of investors or consumers”. The SEC refused so to 
condition its authorization, finding that its jurisdiction did 
not extend to imposing conditions of that nature. This 
Court affirmed the decision of the SEC. After stating its 
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“conviction that the language of Section 6(b) upon which 
petitioner relies, has the restricted meaning attributed to it 
by the SEC’’, this Court said: 


‘‘We hold that the SEC acted properly and with com- 
mendable restraint in refusing to exercise the enlarged 
jurisdiction which the Cooperative urged upon it.’? 122 
U.S. App. D.C. at 369, 353 F.2d at 907. 


Thereafter, in Municipal Electric Association of Massa- 
chusetts v. S.E.C., 134 U.S. App. D.C. 145, 413 F.2d 
1052 (1969) which arose under Sections 9 and 10 of the 
Act covering the acquisition of securities or utility assets 
(the ‘‘terms and conditions’? authority of the SEC in 
authorizing such acquisitions appears in Section 10(e)), 
this Court specifically distinguished Alabama Electric 
Cooperative, Inc. as follows: 

““The line between the Alabama case and this, though 
deemed thin, we think is distinct. There a condition 
was sought to govern the use of funds realized by 
sale of the stock after it was to be issued in terms 
which themselves were not questioned. Here the con- 
ditions sought are claimed to be necessary to the 
validity under Section 10(b)(1) of the original ac- 
quisitions of the stock.”” 134 U.S. App. D.C. at 153, 
413 F.2d at 1060. 


In the instant proceedings, as in the Alabama Electric 
Cooperative, Inc. case, the terms of the securities have 
not been questioned. Only the ultimate use or the ultimate 
effects of the use of the funds realized by the sale thereof 
have been questioned. Certainly, the instant proceedings 
fall squarely within the area covered by the rule of Ala- 
bama Electric Cooperative, Inc. and the quoted language 
from Municipal Electric Association of Massachusetts 
makes this particularly clear. The Cities are not inter- 
ested in any condition related to the terms of the secur- 
ities or the soundness of the financings. The Cities have 
raised no questions about this. The Cities are interested 
only in conditions governing the possible use of the funds 
realized by the sales of the securities, which is exactly 
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what this Court has very plainly said would be improper 
and, in fact, beyond the SEC’s jurisdiction. 


It is submitted, therefore, that there is no foundation for 
the assertions made by the Cities that the SEC must, in 
passing upon declarations with respect to proposed utility 
financings under Sections 6 and 7 of the Act, consider 
allegations that the declarant is engaging in activities 
which may be violative of the antitrust laws. The provi- 
sions of those Sections and the applicable decisions of 
this Court show that antitrust considerations are not rele- 
vant to the standards which the SEC must consider in 
passing on such utility financings. The legislative history 
supports this conclusion. Therefore, the SEC acted prop- 
erly in issuing its Orders authorizing the financings in 
question. 


CONCLUSION 


The petitions for review should be denied, or, in the 
alternative, the Orders of the Securities and Exchange 
Commission should be affirmed. 


Respectfully submitted, 


Mexvin I. ScowarrzMan 
Monroe & Lemann 
1424 Whitney Building 
New Orleans, Louisiana 70130 


Cuartes A. Reap 


Ricwarp M. Mrrermman 
Reid & Priest 
1701 K Street, N-W. 
Washington, D. C. 20006 


Attorneys for Louisiana 
March 29, 1971 Power & Light Company 
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APPENDIX 


Section 6 of the Public Utility Holding Company Act of 1935, 
15 U.S.C. §79£ (1964): 


$79f. Unlawful transactions by registered companies. 


(a) Issuing, selling, or altering rights of stockholders 
to declaration. 


Except in accordance with a declaration effective 
under section 79g of this title and with the order under 
such section permitting such declaration to become 
effective, it shall be unlawful for any registered hold- 
ing company or subsidiary company thereof, by use 
of the mails or any means or instrumentality of inter- 
state commerce, or otherwise directly or indirectly 
(1) to issue or sell any security of such company; or 
(2) to exercise any privilege or right to alter the priori- 
ties, preferences, voting power, or other rights of the 
holders of an outstanding security of such company. 


(b) Exemptions from operation of subsection (a). 


The provisions of subsection (a) of this section shall 
not apply to the issue, renewal, or guaranty by a reg- 
istered holding company or subsidiary company thereof 
of a note or draft (including the pledge of any secur- 
ity as collateral therefor) if such note or draft (1) is 
not part of a public offering, (2) matures or is re 
newed for not more than nine months, exclusive of 
days of grace, after the date of such issue, renewal, or 
guaranty thereof, and (3) aggregates (together with 
all other then outstanding notes and drafts of a ma- 
turity of nine months or less, exclusive of days of 
grace, as to which such company is primarily or sec- 
ondarily liable) not more than 5 per centum of the 
principal amount and par value of the other securities 
of such company then outstanding, or such greater 
per centum thereof as the Commission upon applica- 
tion may by order authorize as necessary or appro- 
priate in the public interest or for the protection of 
investors or consumers. In the case of securities hav- 
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ing no principal amount or no par value, the value for 
the purposes of this subsection shall be the fair market 
value as of the date of issue. The Commission by rules 
and _ regulations or order, subject to such terms and 
conditions as it deems appropriate in the public inter- 
est or for the protection of investors or consumers, 
shall exempt from the provisions of subsection (a) of 
this section the issue or sale of any security by any 
subsidiary company of a registered holding company, 
if the issue and sale of such security are solely for the 
purpose of financing the business of such subsidiary 
company and have been expressly authorized by the 
State commission of the State in which such subsidiary 
company is organized and doing business, or if the issue 
and sale of such security are solely for the purpose of 
financing the business of such subsidiary company when 
such subsidiary company is not a holding company, a 
public-utility company, an investment company, or a 
fiseal or financing agency of a holding company, a public 
utility company, or an investment company. The pro- 
visions of subsection (a) of this section shall not ap- 
ply to the issue, by a registered holding company or 
subsidiary company thereof, of a security issued pur- 
suant to the terms of any security outstanding on 
January 1, 1935, giving the holder of such outstanding 
security the right to convert such outstanding security 
into another security of the same issuer or of another 
person, or giving the right to subscribe to another 
security of the same issuer or another issuer. Within 
ten days after any issue, sale, renewal, or guaranty 
exempted from the application of subsection (a) of 
this section by or under authority of this subsection, 
such holding company or subsidiary company thereof 
shall file with the Commission a certificate of notifica- 
tion in such form and setting forth such of the infor- 
mation required in a declaration under section 79¢ 
of this title as the Commission may by rules and reg- 
ulations or order prescribe as necessary or appropriate 
in the public interest or for the protection of investors 
or consumers. 
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(c) Selling from house to house; causing officer or em- 
ployer of subsidiary to sell. 


It shall be unlawful, by use of the mails or any 
means or instrumentality of interstate commerce, or 
otherwise, for any registered holding company or 
any subsidiary company thereof, directly or indirectly, 


(1) to sell or offer for sale or to cause to be sold 
or offered for sale, from house to house, any security 
of such holding company; or 


(2) to cause any officer or employee of any sub- 
sidiary company of such holding company to sell 
or cause to be sold any security of such holding 
company. 


As used in this subsection the term ‘‘house’’ shall not 
include an office used for business purposes. 


Section 7 of the Public Utility Holding Company Act of 1935, 
15 U.S.C. § 79g (1964): 


$799. Declarations by registered companies in respect 
to security transactions. 


(a) Contents. 


A registered holding company or subsidiary com- 
pany thereof may file a declaration with the Commis- 
sion, regarding any of the acts enumerated in subsec- 
tion (a) of section 79f of this title, in such form as 
the Commission may by rules and regulations pre- 
seribe as necessary or appropriate in the public in- 
terest or for the protection of investors or consumers. 
Such declaration shall include— 


(1) such of the information and documents which 
are required to be filed in order to register a security 
under section 77g of this title, as the Commission 
may by rules and regulations or order prescribe 
as necessary or appropriate in the public interest 
or for the protection of investors or consumers; and 


(2) such additional information, in such form and 
detail, and such documents regarding the declarant 
or any associate company thereof, the particular 
security and compliance with such State laws as 


27 


may apply to the act in question as the Commission 
may by rules and regulations or order prescribe 
as necessary or appropriate in the public interest 
or for the protection of investors or consumers. 


(b) Effective date of declaration; order of Commis- 
sion. 


A declaration filed under this section shall become 
effective within such reasonable period of time after 
the filing thereof as the Commission shall fix by rules 
and regulations or order, unless the Commission prior 
to the expiration of such period shall have issued an 
order to the declarant to show cause why such declara- 
tion should become effective. Within a reasonable 
time after an opportunity for hearing upon an order 
to show cause under this subsection, unless the de- 
clarant shall withdraw its declaration, the Commis- 
sion shall enter an order either permitting such decla- 
ration to become effective as filed or amended, or re- 
fusing to permit such declaration to become effective. 
Amendments to a declaration may be made upon such 
terms and conditions as the Commission may pre- 
scribe. 


(c) Conditions precedent to permitting declaration to 
become effective. 


The Commission shall not permit a declaration re- 
garding the issue or sale of a security to become effec- 
tive unless it finds that— 


(1) such security is (A) a common stock having 
a par value and being without preference as to divi- 
dends or distribution over, and having at least equal 
voting rights with, any outstanding security of the 
declarant; (B) a bond (i) secured by a first lien on 
physical property of the declarant, or (ii) secured 
by an obligation of a subsidiary company of the 
declarant secured by a first lien on physical prop- 
erty of such subsidiary company, or (iii) secured 
by any other assets of the type and character which 
the Commission by rules and regulations or order 
may prescribe as appropriate in the public interest 
or for the protection of investors; (C) a guaranty 
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of, or assumption of liability on, a security of an- 
other company; or (D) a receiver’s or trustee’s cer- 
tificate duly authorized by the appropriate court or 
courts; or 


(2) such security is to be issued or sold solely 
(A) for the purpose of refunding, extending, ex- 
changing, or discharging an outstanding security 
of the declarant and/or a predecessor company 
thereof or for the purpose of effecting a merger, 
consolidation, or other reorganization; (B) for the 
purpose of financing the business of the declarant 
as a public-utility company; (C) for the purpose 
of financing the business of the declarant, when the 
declarant is neither a holding company nor a public- 
utility company; and/or (D) for necessary and ur- 
gent corporate purposes of the declarant where the 
requirements of the provisions of paragraph (1) of 
this subsection would impose an unreasonable finan- 
cial burden upon the declarant and are not necessary 
or appropriate in the public interest or for the pro- 
tection of investors or consumers; or 


(3) such security is one the issuance of which 
was authorized by the company prior to January 
1, 1935, and which the Commission by rules and reg- 
ulations or order authorizes as necessary or appro- 
priate in the public interest or for the protection 
of investors or consumers. 


(d) Conditions having permission of effectiveness. 


If the requirements of subsections (c) and (g) of 
this section are satisfied, the Commission shall permit 
a declaration regarding the issue or sale of a security 
to become effective unless the Commission finds that— 


(1) the security is not reasonably adapted to the 
security structure of the declarant and other com- 
panies in the same holding-company system; 


(2) the security is not reasonably adapted to the 
earning power of the declarant; 


(3) financing by the issue and sale of the partic- 
ular security is not necessary or appropriate to the 
economical and efficient operation of a business in 
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which the applicant lawfully is engaged or has an 
interest ; 


(4) the fees, commissions, or other remuneration, 
to whomsoever paid, directly or indirectly, in con- 
nection with the issue, sale, or distribution of the 
security are not reasonable; 


(5) in the case of a security that is a guaranty of, 
or assumption of liability on, a security of another 
company, the circumstances are such as to consti- 
tute the making of such guaranty or the assumption 
of such liability an improper risk for the declarant; 
or 


(6) the terms and conditions of the issue or sale 
of the security are detrimental to the public interest 
or the interest of investors or consumers. 


(e) Declaration regarding alterations, priorities, vot- 
ing power, and other rights of security holders, 


If the requirements of subsection (g) of this section 
are satisfied, the Commission shall permit a declara- 
tion to become effective regarding the exercise of a 
privilege or right to alter the priorities, preferences, 
voting power, or other rights of the holders of an out- 
standing security unless the Commission finds that 
such exercise of such privilege or right will result in 
an unfair or inequitable distribution of voting power 
among holders of the securities of the declarant or is 
otherwise detrimental to the public interest or the in- 
terest of investors or consumers. 


(f) Order permitting declaration to become effective. 


Any order permitting a declaration to become effec- 
tive may contain such terms and conditions as the 
Commission finds necessary to assure compliance with 
the conditions specified in this section. 


(9) Compliance with State laws as condition to per- 
mission of effectiveness. 


If a State commission or State securities commis- 
sion, having jurisdiction over any of the acts enumer- 
ated in subsection (a) of section 79f of this title, shall 
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inform the Commission, upon request by the Com- 
mission for an opinion or otherwise, that State laws 
applicable to the act in question have not been com- 
plied with, the Commission shall not permit a declara- 
tion regarding the act in question to become effective 
until and unless the Commission is satisfied that such 
compliance has been effected. 


Section 24(a) of the Public Utility Holding Company Act of 
1935, 15 U.S.C. § 79x(a) (1964): 


§ 79x. Court review of orders. 


(a) Any person or party aggrieved by an order 
issued by the Commission under this chapter may ob- 
tain a review of such order in the United States court 
of appeals within any circuit wherein such person re- 
sides or has his principal place of business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition pray- 
ing that the order of the Commission be modified or 
set aside in whole or in part. A copy of such peti- 
tion shall be forthwith transmitted by the clerk of the 
court to any member of the Commission, or any officer 
thereof designated by the Commission for that pur- 
pose, and thereupon the Commission shall file in the 
court the record upon which the order complained of 
was entered, as provided in section 2112 of Title 28. 
Upon the filing of such petition such court shall have 
jurisdiction, which upon the filing of the record shall be 
exclusive, to affirm, modify, or set aside such order, 
in whole or in part. No objection to the order of the 
Commission shall be considered by the court unless 
such objection shall have been urged before the Com- 
mission or unless there were reasonable grounds for 
failure so to do. The findings of the Commission as 
to the facts, if supported by substantial evidence, shall 
be conclusive. If application is made to the court for 
leave to adduce additional evidence, and it is shown to 
the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable 
grounds for failure to adduce such evidence in the 
proceeding before the Commission, the court may 
order such additional evidence to be taken before the 
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Commission and to be adduced upon the hearing in 
such manner and upon such terms and conditions as 
to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the 
additional evidence so taken, and it shall file with the 
court such modified or new findings, which, if sup- 
ported by substantial evidence, shall be conclusive, and 
its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and 
decree of the court affirming, modifying, or setting 
aside, in whole or in part, any such order of the Com- 
mission shall be final, subject to review by the Su- 
preme Court of the United States upon certiorari or 
es as provided in sections 346 and 347 of 
itle 28. 


Section 10(a) of the Administrative Procedure Act, 5 U.S.C. 
§ 702 (Supp. V 1965-1969): 


$702. Right of review. 


A person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency 
action within the meaning of a relevant statute, is en- 
titled to judicial review thereof. 


Rule %a) of the Rules of Practice of the Securities and Ex- 
change Commission, 17 C.F.R. § 201.9(a) (Supp. 1970): 


§ 201.9. Parties and limited participation. 


(a) Who may become parties; interested division a 
party. Any interested representative, agency, author- 
ity or instrumentality of the United States or any in- 
terested State, State commission, municipality or other 
political subdivision of a State shall become a party 
to any proceeding upon the filing of a written notice 
of appearance therein. The interested division of the 
Commission shall be deemed a party to all proceedings. 
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IN THE UNITED STATES COURT OF APPEALS | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24764, 24963 


CITY OF LAFAYETTE, LOUISIANA 
CITY OF PLAQUEMINE, LOUISIANA, 


Petitioners, 
Ve 
SECURITIES AND EXCHANGE COMMISSION, 
Respondent, 


LOUISIANA POWER AND LIGHT COMPANY, | 


Intervenor, 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 


SECURITIES AND EXCHANGE COMMISSION 


REPLY BRIEF FOR PETITIONERS 


As we have shown in our main brief, the determination of 
the SEC to approve the issuance of securities in this proceeding without 


consideration of the anticompetitive efforts of the uses to which the 
proceeds of the issuance will be put is inconsistent with the terms of 
| 


the statute, and the relevant cases, and not supported by the legis- 
lative history of the Act. While we find nothing in the Commission's 
brief, or that of LP&L, to call these conclusions into question, we 
do believe there are matters in those briefs which deserve reply. 

'l, The Error In the Commission's View of The Case 

Most basic of the matters to which reply is due is the 
subtle confusion evinced throughout the Commission's brief as to the 
subject matter of this proceeding. Thus, for example, in the 
Counterstatement of the Issue Presented (p. 1) the Commission : 
asserts the issue to be whether it must "consider charges that the 
company may have violated the antitrust laws in unrelated ‘activities 
and that these activities may be indirectly furthered if the operating 
company is strengthened by the financing? '' (emphasis supplied). 
See also argument heading, p. ll. We had thought that we had made 
clear that the Cities had asserted that a part of the financing proceeds 
would (or could) be used by LP&L to further its anticompetitive scheme 
designed to suppress the Cities as competitors. See, eg., Initial Brief 
for the Cities, p. aa 

'The suggestion that the activities directly financed as a 


result of the authorization here under review are only "indirectly 


ee 
._1/ This assertion appears to have been clear enough to be recognized 
by LP&L, see LP&Lbrief, p. 14. 


-Z2- 


furthered" "unrelated activities", while scarcely forthright is, 
however, consistent with the "ostrich" theory of the SEC to date in 
this matter in which it deals with facts not consistent with its 


preconceived views by declaring that they do not exist. See, Cn Bey 
2/ ! 
Initial Brief footnote 4, p. 12; footnote 5, p. 15. The: issue 


before this Court, however, should be clear. 


2. The Commission's Analysis of the Act is Faulty 


The Commission and LP&L argue at length that 


| : 
antitrust considerations are not relevant to the authorization of 
financing under Section 6 and 7 of the Act (Commission brief,pp. 


11-34, LP&L brief, pp. 18-32). In the course of these arguments 
| 


there seem to be several points to which response is warranted, 
a. The Attractive Gap Opened by the Commission 
The heart of the Commission's argument is the implied 
assertion that some other agency (unspecified) must east to review the 


uses for which moneys would be spent so that the Cities must have a 


remedy elsewhere (e.g., SEC brief, p. 18, n. 10; p. 20; p. 27; p. 30). 


LP&L expressly suggests that the Louisiana Public Service 
Commission has this authority (LP&L brief, pp. 25-26). Neither of 
these assertions has merit. 


2/Cf, Jeremiah 5:21, 


‘As we pointed out in our opening brief (pp. 24-28) the 
Act removes, (through Section 318 of the Federal Power Act), in 
cases involving holding companies or their subsidiaries, any pre- 
spending review from the FPC, which would ordinarily be directed 
to review such matters, if the State Commission does not, under 
Section 204 of the Federal Power Act. Nor does the FPC exert 
certificate authority for anything other than hydroelectric projects, 
nor is it authorized directly to control how moneys are to be spent, 
except in its analogous jurisdiction under Section 204 of the Federal 
Power Act, which does not apply here precisely, and only, because 
the SEC has Section 6 and 7 authority. . There is, of course, as the 
Commission suggests (p. 18, n. 10), a direct antitrust remedy after 
the fact (and injury), but that is little comfort to those who fear injury 
now, and is moreover, as the Commission recognizes (brief, p. 22) 
"a notoriously protracted type of litigation. '' Thus there is no 
expeditious relief available in the federal agencies if the Commission's 
view is correct. 

Neither is there relief available through the state 


agency, as LP&L suggests. While LSA Const. Art. 6, § 4 (Supp. 1970), 


as quoted by LP&L at p. 25, n. 1, would seem to be fairly comprehensive, 


a 


3/ 
= | 
the only statutory authority for control of the purposes for which 


moneys will be spent does not apply here and the State Commission 


does not even have certificate authority over major facilities, much 


less over expenditures of moneys for such things as contrived law 


suits. | 


Other utilities in Louisiana are subject to compre- 


hensive control of financings. LSA-RS 45:1171 provides that the 


Commission 


shall not approve any issue [of securities] unless, after - 
investigation of the purposes and uses of the proposed 
issue and the proceeds thereof, .. . the Commission 
finds that the issue or assumption is for some lawful 
object within the corporate purposes of the public’ - 
utility, and it is necessary or appropriate foror | 
consistent with the performance by the public utility 

of its service to the public. ... 


Moreover, LSA-RS 45: 1172 provides that: | 


| 

No public utility shall, without the consent of the 
commission, apply any security or any proceeds thereof 
to any purpose not specified in the commission order, 
or supplemental order, or to any purpose in excess of 
the amount allowed for such purpose in the order, or 
supplemental order, or to any purpose in contravention 
of the order. 


| 
Thus, were LP&L subject to the regulation of the Louisiana Public 


ee — ee 
_3/ The laws dealing with public utilities and their regulations are 
codified in LSA-RS Title 45. : 
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Service Commission in this matter, that Commission would plainly 
have examined the questions which the Cities sought to have the SEC 
examine here. Because the Louisiana Legislature presumably read 
the Act here at issue as offering the same protection to its citizens 
as did its own, however, it waived its jurisdiction in cases where 
security issues are subject to the jurisdiction of the SEC under this 
Act. LSA-RS 45:1175 (pocket part), as quoted in LP&L's brief, p. 26, 
n. 2, provides that "nothing in R.S. 45:1168 through 45: 1174 shall 
apply to: .. . (2) a public utility the security issues of which are 
subject to. . . the jurisdiction of the Securities and Exchange 
Commission under the Public Utility Holding Company Act of 1935; ...." 
Thus it is clear that the SEC is, because of the 
structure of the Act, the only agency with authority to control the 
uses to which moneys are put. Because of the structure of the Act 
that jurisdiction has been taken from the other agencies which might 
otherwise have;that authority. The SEC is here advocating an 
"attractive gap" of the sort condemned in FPC v. Transcontinental 
Gas Pipe Line Corp., 365 U.S. 1, 20-22 (1961), whereby only the 
holding companies and their subsidiaries, which are removed from 


other regulatory supervision of the purposes for which securities are 


issued by the structure of the Act, may escape review of these matters. 


on 


Even the Commission has not been able to bring itself to try to de- 
fend such favoritism for holding companies as being conbietent with 
the legislative history of the Act. Rather, it tries to ignore the 
“attractive gap'' created by its holding, and concentrates jon an 
analysis of bits and pieces of the Act and its history. we now turn 


to that analysis which, as we shall show, is also faulty. | 


I 
b. The Commission's Analysis of the Act and 
Cases 


The Commission's analysis of the Act, and the cases 


thereunder, seems to be inerror. Thus, for example, at p. 12 the 


Commission asserts that the legislative findings spelled out in 


Section 1(b) of the Act "that are related to Section 6 and 7 55 54 


have nothing to do with antitrust considerations. And, at pp. 12, 32, 


and 34 the Commission suggests that the legislative finding in 


Section 1(b)(2) is relevant only to Section 11 problems, This is yet 


another example of the Commission's "ostrich" theory. For as the 


Supreme Court, in SEC v. New England Electric System, 384 U.S. 176 


| 
(1966), noted at 183, ''The theme of elimination of ‘restraint of free 


and independent competition' " stated at Section 1(b)(2) "runs throughout 
the act."' And, as this Court held in Municipal Electric Ass'n of 


| 
Massachusetts v. SEC, 134 U.S. App. D.C. 145, 413 F.2d 1052, 


"1057 (1969), since this theme runs throughout the act, Section 10(b)(1) 
| 


ps 


as well as Section 11 must take significant content from the antitrust 

policies of the nation. Thus it would appear that when this Court, 

and the Supreme Court, have stated that the theme stated in 

Section 1(b)(2) "runs through the act'' the Commission might find 

better ways of treating the 1(b)(2) declaration than by ignoring it, 

or asserting that it does not apply to Section 6 and 7 as an ipse dixit. 
The Commission states a similarly revisionist view 

of the decision of this Court in Alabama Electric Cooperative v. SEC, 

122 U.S. App. D.C. 367, 353 F.2d 905 (1965), cert. denied, 

383 U.S. 968 (1966). Indeed, the Commission's treatment of that 

decision here is very similar to its treatment in the briefs to this 


Court in Municipal Electric Ass'n of Massachusetts v. SEC, supra. 


While the matter is not wholly free from doubt, of course, it is our 


view that this Court in Alabama Coop decided the Section 6(b) question 


there before it on the ground that Congress had not intended that the 
SEC duplicate the hearing and decision the state regulatory agency 
had just gone through in approving the uses to which the proceeds of 


a financing would be put. That appears from our reading to be the 
4/ 
holding of the case, and would be a proper holding. The language 


_4/ Compare, for example, Congressman Rayburn, House manager of 
the bill, stating at 79 Cong. Rec. 10324 that ''The Securities 
‘ Commission is directed to examine future issues of securities by 
registered companies and such of their subsidiary operating companies 
as do not have their security issues regulated by state commissions." 
(emphasis supplied); H.R. Rep. No. 1903, 74th Cong. 1st Sess., p. 66 
(1935). 
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relied upon by the SEC (brief, pp. 14-15) and by LP&L (brief, pp. 20-22) 
appears to be dicta, and moreover, dicta in conflict with the later 
holding in Municipal Electric Ass'n, as well as with the holdings in 


the later cases cited in our main brief, p. 23, if it was intended to 


extend beyond the Section 6(b) situation. For in Section 6(a) and 7 


cases, as here, there is no question of duplicating the previous work 
| 


of a state or federal utility regulatory commission; the structure of 
the Act removes jurisdiction from these other agencies and gives it 
to the SEC. In such situations, as in Municipal Electric Association 
of Massachusetts, supra, the SEC is the only agency that is given 
authority to consider such questions, and should not be allowed to 
shirk its duty to do so. | 
c. The Commission's Analysis of Secrare 
| 


The Commission's analysis of the structure of the Act 
(Brief, pp. 19-27) is inherently inconsistent. The Commission 


recognizes, citing 1 Loss, Securities Regulation, 135 (2a'Ed., 1961), 
| 


that the Act "is a peculiar sort of antimonopoly law in that it is 


designed to restore the effectiveness of state and federal regulation 
rather than the effectiveness of competition in a free market. Wy 


(Brief, p. 20). In this connection, it emphasizes that the heart of the 


=> 


Act is Section 11, the so-called "death sentence" (brief, p. 19). 
The Commission fails to realize that, if its view here is correct, 
because, and solely because, it has not required the Middle South 
Utilities systern to be split up, allowing it to remain a holding 
company, it has entirely destroyed the effectiveness of state and 
federal regulation of the functions here at issue rather than 
restoring its effectiveness. 

The Commission also raises the "floodgates of 
litigation" argument on page 22 of its brief. Thus, it says, if the 


Commission may not approve financing without first undertaking an 


extensive analysis of the competitive situation, the ability of 


utilities to serve their customers would be seriously impaired. The 
fallacy of this argument is easily seen. First, of course, most of 
the uses to which a holding company subsidiary would wish to put 

the proceeds of a financing would never be challenged, and there is 
nothing to prohibit the Commission from approving non-challenged 
uses at once. Second, the only thing that the SEC is here being 
asked to do is to apply the same sort of review function that the 
states, and the FPC, are directed by statute to apply in many cases, 
but cannot or do not because of the functions granted the SEC by the 


_Act.” We are aware of no serious problems which have developed 
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from delays caused by such state or federal review in the few 
Is/ 
instances where challenges of this sort have been made. | 
| 
In another part of its brief also dealing with the 


structure of the Act (pp. 26-28) the Commission argues that its 


position is assisted by the fact that it was not given jurisdiction 


to regulate rates (as do the states and the FPC), to confer 


franchises, licenses or certificates of convenience and necessity 


(as do some states) or to determine the extent or nature of utility 


services to consumers (as do the states) or sales at wholesale (as 
does the FPC). Thus, it says, the Act specifically ents s 
the continued operation of other regulatory controls. But the Act, 

in Title Il, specifically removed from the FPC the Dower to regulate 
the use to which the proceeds of financings would be soot if the 
issuer were a member of a holding company complex. And Congress 
directed the SEC to apply its full review authority under Sections 6(a) 
and 7 only to situations where the states did not regulate the uses of 
security issues or their proceeds, as opposed to the direction in 
Section 6(b) to exempt under certain conditions security issues 


authorized by state commissions, Thus it is quite clear that 


_5/Of.course, the FPC has refused to exert its powers andes 8 204 of 
the Federal Power Act in a similar instance. See Cities of Lafayette 
‘and Plaquemine v. FPC, D.C. Cir. No. 71-1041, now Perens before 
this Court. 
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Congress did not anticipate any other regulation of the uses to which 
security issues and their proceeds were to be put; indeed Congress 
went out of its way to vest this power solely in the SEC. While it is 
true that other agencies were given jurisdiction to regulate other 
aspects of utility business, only the SEC, which was also specifically 
directed by Congress in Section 30 of the Act, 15 U.S.C. 79z-4 to 
address itself to issues of this character, was given jurisdiction ‘to 
regulate the uses to which the proceeds of financings would be put, 
if there is no warrant for its refusal to exercise that jurisdiction. 
d. The Legislative History 

The Commission's analysis of the legislative history 
of the Act (brief, pp. 23-26), is misleading. The Commission 
focuses upon the metamorphosis of what is now Section 7(f) of the Act. 
This concentration upon the authorization to impose terms and 
conditions is midleading, since it ignores the fact that the relevant 
provisions of Section 7(d)(6), which imposes the substantive 
obligations at issue, remained the same throughout the debates, from 
the first introduction of H.R. 5423, 74th Cong., Ist Sess., through 
amendments and substitution of bills, to passage. More important, 


however, the focus of the Commission upon the narrow issue it has 


chosen loses sight of the larger intent of Congress. 
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The Commission makes much (brief, pp. 23-24) of the 


fact that the Senate Committee amended the original draft of what is 


now Section 7(f), the terms and conditions section. Originally, that 


| 
section spelled out the fact that the Commission, in imposing terms 


and conditions upon approval of financing, 
| 


among other things, may require the elimination of such 
business practices as the Commission may deem contrary 
to the public interest or the interest or investors of » 
consumers... 


6/ | 
H. R. 5423, 74th Cong., Ist Sess., Sec. 6(h). Section 6(h) of H.R. 


5423, of course, only purported to be a partial listing of the items of 
concern to the Commission under the substantive section, | now 

Section 7(d)(6), which directed the Commission not to aise effective - 
ness of a declaration if "the terms and conditions of the issue or sale 
of such security are contrary to the public interest or detrimental to 


the interest of investors or consumers."' H.R. 5423, Section 6(d)(5). 


Thus it seems clear that the drafters of the original bill thought that 


the Commission's Section 7(d)(6) powers extended to the matters here 


| 
at issue, and the argument of the Commission would seem so to 


concede. | 


When the bill was reported out of Senate Committee 
as S. 2796, 74th Cong., Ist Sess., the substantive section remained 
| 


6 / The Senate bill, introduced as S. 1725, bore different section 
numbers, but was substantially identical. 
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the same, but, as the Commission notes, the listing of conditions 

the Commission could impose "among other things" was now altered 
slightly to provide for the elimination of ''financial practices", instead 
of "business practices", detrimental to the public interest. While 

we find it difficult to see how this amendment to a partial listing of 
possible conditions changes the authority of the Commission under 

the same substantive section, the SEC seems to find it relevant : 
(brief, p. 24).. The Commission fails to note, however, that this 
change was not mentioned in the rather extensive section in the 


Senate Report under the heading "3. Material Differences Between 


Title I of Bill Reported By The Committee (S. 2796) And Title I In 


the Bill Originally Introduced (S. 1725)."" S. Rep. No. 621, 74th Cong., 
Ist Sess., pp. 4, 7 (1935). 

More importantly, the Commission's implied theory of 
substantial change in the Senate Committee is inconsistent with the 
Senate Report., For, at page 4 of that Report, under the heading 
"2. The General Purposes of Title I", The Committee explained: 


The conditions which make necessary the 
operation of Federal control over the practices of public 
utility holding companies are succinctly stated in the 
findings of fact in Section 1 of Title I and in the report 
of the National Power Policy Committee. A realistic 

-attack on the demonstrated evils of the public utility 
holding, companies therein described is the fundamental 
purpose of the title. : 


The Report of the National Power Policy Committee on 


Public Utility Holding Companies, with which the Senate Committee 


had expressly stated its agreement, was set out in the appendix to 
| 
| 
the Senate Report, S. Rep. No. 621, supra, at 55. As here relevant 
| 
that report stated, at 59: | 
Security issues should be limited to purposes necessary 
in the public interest, which accords with the ultimate 
purposes of the legislation. .. | 
| 
| 
Thus, since the Senate Committee stated its intention to conform to 


the National Power Policy Committee report, it seems clear that the 


bill as reported gave adequate authority to examine the purposes for 


which security issues were sought and to take Spomopricts action if the 
mihl| 


purposes were not in the public interest. 
The House Committee deleted the terms and conditions 

section altogether, H.R. Rep. No. 1318, 74th Cong., Ist Sess., (1935). 

! 


There was no explanation of the reasons for! deleting 


the section, the House Report merely noting, at page 5, that 


Section 7 is amended by striking out subsection 
(f), relating to the prescribing of terms and conditions by 
the Commission in connection with permitting a declaration 
regarding the issuance of securities to become effective; ... 


_7/ Although the SEC ignores the legislative history quoted) supra, it 
correctly notes (brief, p. 33, n. 21) that we misattributed a quotation 

to the same effect in our main brief at p. 35, The craton at the top 
.of that page is not from a corporate statement of the FTC, as 
' inadvertently suggested, but from a report by an FTC ‘staff member 
felt by the FTC to be sufficiently important to be included in the Summary 
Report of a seventy-odd volume series directed to the Congress in 
response to a Congressional reference. 
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We have been able to find no support for the 
Commission's assertion (brief, pp. 24-25) that the House Committee 
“apparently felt that the Commission's authority. . ."' under the 
Senate bill ''was too sweeping."' If one were properly to speculate 
upon the reasons for the deletion, an equally good speculation would 
be that the Committee thought the specific listing of terms and 
conditions which the Commission might impose "among other things" 
to be superfluous in view of the broad terms of the substantive 


section. 


In conference, however, the Senate position prevailed 


in substance. As the Conference Committee reported, H.R. Rep. 


No. 1903, 74th Cong., Ist Sess., p. 67 (1935): 


The Senate bill provides (Sec. 7(f))that securities 
are to be issued subject to terms and conditions to be 
prescribed by rules and regulations of the Commission, 
and goes into detail with respect to what such terms 
and conditions may require. The House amendment con- 
tains no such provisions. The substitute agreed to in 
conference authorizes the Commission to prescribe 
terms and conditions to assure compliance with the 
conditions specified in the section. 


This portion of the Act's history, while not conclusive, 
as we noted in our main brief (p. 26), when seen in its entirety, cer- 
tainly supports the position of the Cities rather than that of the 


. Commission. 


3. The Cities Are Aggrieved And Have Standing 


LP&L, but not the Commission, argues that the Cities 
are not entitled to judicial review in this Court because they are not 


"aggrieved" by the order at issue (LP&L brief, pp. 13-18)., Thus 


LP&L asserts that the Cities lack standing to seek review.; Passing 


the issue of whether LP&L has standing to question the Cities’ 


standing here to seek review, LP&L apparently does not recognize 


the theoretical difference which used to exist between situations 


when there was an aid to standing "person aggrieved" statute and 
situations when no such statute existed. Section 24(a) of the Act 


| 
provides such an aid to standing, and as competitors of LP&L who 


assert that the moneys authorized here will be spent to suppress 


them, it is clear that the Cities are "aggrieved" and have standing. 
National Coal Assn. ve. FPC, 89 U.S. App. D.C. 135, 191 r. 2d 462 
(1951); Associated Industries v. Ickes, 134 F.2d 694 (2nd Cir. 1943), 
vacated as moot 320 U.S. 707; City of Pittsburgh v. FPC, 99 U.S. 


App. D.C. 113, 237 F.2d 741 (1956). See also Office of Communications 


| 
of United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 359 F.2d 
| 


| 
994 (1966); FCC v. Sanders Bros. Radio Station, 309 U. S 470 (1940); 
Scripps -Howard Radio v. FCC, 316 U.S. 4(1942); Scenic Hbdson 


Preservation Conference v. FPC, 354 F.2d 608 (2nd Cir. 1965). 
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To be sure, both this Circuit and the Second Circuit 
have held that Section 10 of the Administrative Procedure Act provides 
the necessary aid to standing for those whose standing might have 
been questioned under common law concepts. Scanwell Laboratories, 


Inc. v. Shaffer, 137 U. S. App. D.C. 371, 424 F.2d 859 (1970) and 


cases following; Citizen's Committee for Hudson Valley v. Volpe, 


425 F.2d 97 (2nd Cir. 1970). Contra, Sierra Club v. Hickel, 433 F.2d 
24 (9th Cir. 1970), cert. granted U.S. (39 U.S. L.W. 2181, 
February 22, 1971). But, as the latter case points out, this issue 
need not be reached when, as here, there is the traditional "person 
aggrieved’ aid to standing. Thus, even if the standing doctrine 
retains vitality, compare the decision of this Court in First National 
City Bank v. Investment Company Institute, 136 U.S. App. D.C. 241, 
420 F.2d 83 (1969) with that of the Supreme Court, Investment Company 
Institute v. Camp, __—saU:«S. , (339 U.S. L.W. 4406, April 5, - 
1971), there is no question of the right of the Cities here to seek review 
of the Commission's orders under well established principles. 


4, The Cities Fulfill the Statutory Requisites to Seek 
Review 


LP&L, but not the Commission, asserts that in No. 24764 


the Cities "did not appear in, make themselves parties to, or have 
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reasonable grounds for failure to urge their objections in, the 
SEC proceeding in which the Order was issued" (LP&L brief, p. 8). 
From this postulate, LP&L concludes, through a rather tortured 
reasoning process (brief, pp. 9-12) that the Cities are not entitled 
to seek review of the Commission's order in that case. Both the 
postulate and the conclusion are faulty. 
In the first place, Section 24(a) of the Act provides 
that if a "person or party'' (emphasis added) has urged his objection 


before the SEC he is entitled to seek review, if aggrieved by the 


order issued. The statutory distinction makes clear that it is not 


necessary for one to be a full party at the administrative ‘level in 
| 

order to seek review. Secondly, the objections of the Cities were 
| 


clearly urged before the Commission; indeed the Commission speci- 


fically ruled upon them. 
The letter-protest of the Cities was an attempt to 


| 
resolve the issues quickly and informally, by conference, if they 


could be so resolved, rather than attempting to force a formal 


hearing at the outset. The letter-protest was served upon LP&L, and 


showed that on its face, under the signature of the Cities' attorney. 
In spite of the strained logic and assertions of LP&L (brief, pp. 10-11) 


it is clear that the letter-protest requested a hearing if the, matter 


| 
=on | 
| 
| 


could not be resolved informally. When the Commission rejected 

the request of the Cities for an informal conference, it did so in 

its final order authorizing the issuance of the securities and re- 
jecting the Cities' request on the merits. Thus the Cities had no 
chance to file the formal documents in that proceeding which they had 


hoped would be unnecessary. 


As shown supra, however, the form of the Cities! 


protest is irrelevant under the review provisions of the Act; the 
Cities urged their objections fully and the Commission ruled 
thereon in a manner so as to aggrieve the Cities. No more is 
needed; there is no basis here for an argument that the Cities are 
barred from review. 
CONC LUSION 

For the reasons above stated, and those stated in our 
main brief, the orders of the Commission below should be set aside 
and the proceeding remanded with direction to hold an evidentiary 
hearing on the charges of the Cities. 


Respectfully submitted, 


Robert C. McDiarmid 


Attorneys for the Cities of Lafayette 
and Plaquemine, Louisiana 
April 15, 1971 
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STATUTORY APPENDIX 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Section 24(a), 15 U.S.C. 79x(a): 


$ 79x. Court review of orders. 


(a) Any: person or party aggrieved by an order 
issued by the Commission under this chapter may 
obtain a review of such order in the United States 
court of appeals within any circuit wherein such 
person resides or has his principal place of busi- 
ness, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, 
within sixty days after the entry of such order, a 
written petition praying that the order of the Com- 
mission be modified or set aside in whole or in part. 
A copy of such petition shall be forthwith trans- 
mitted by the clerk of the court to any member of the 
Commission, or any officer thereof designated by the 
Commission for that purpose, and thereupon the 
Commission shall file in the court the record upon 
which the order complained of was entered, as pro- 
vided in section 2112 of Title 28. Upon the filing of 
such petition such court shall have jurisdiction, 
which upon the filing of the record shall be exclusive, 
to affirm, modify, or set aside such order, in whole or 
in part. No objection to the order of the Commis- 
sion shall be considered by the court unless such 
objection shall have been urged before the Commis- 
sion or unless there were reasonable grounds for 
failure so to do. The findings of the Commission 
as to the facts, if supported by substantial evi- 
dence, shall be conclusive. If application is made 
to the court for leave to adduce additional evidence, 
and it is shown to the satisfaction of the court 
that such additional evidence is material and that 
there were reasonable grounds for failure to adduce 
such evidence in the proceeding before the Com- 
mission, the court may order such additional evi- 
dence to be taken before the Commission and to be 
adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem 
proper. The Commission may modify its findings as 
to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modified 
or new findings, which, if supported by substantial 
evidence, shall be conclusive, and its recommendation, 
if any, for the modification or setting aside of the 
original order. The judgment and decree of the 
court affirming, modifying, or setting aside, in whole 
or in part, any such order of the Commission shall 
be final, subject to review by the Supreme Court of 
the United States upon certiorari or certification as 
provided in sections 346 and 347 of Title 28. 


Section 30, 15 U.S.C. 79z-4: 


$ 792-4. Study of public-utility and ree OS 
panies; report and recommendatie: 

The Commission is authorized a directed to 
make studies and investigations of public-utility 
companies, the territories served or wh'ch can be 
served by public-utility companies, and the manner 
in which the same are or can be served, to determine 
the sizes, types, and locations of public-utility com- 
panies which do or can operate most economically 
and efficiently in the public interest, in the interest 
of investors and consumers, and in furtherance of a 
wider and more economical use of gas and electric 
energy: upon the basis of such investigations and 
studies the Commission shall make public from time 
to time its recommendations as to the type and size 
of geographically and economically integrated pub- 
le-utility systems which, having regard for the na- 
ture and character of the locality served, can best 
promote and harmonize the interests of the public, 
the investor, and the consumer. The Commission ts 
au:horized and directed to make a study of the func- 
tions and activities of investment trusts and invest- 
ment companies, the corporate structures, and 
investment policies of such trusts and companies, the 
influence exerted by such trusts and companies upon 
companies in which they are interested, and the in- 
fluence exerted by interests affiliated with the man- 
agement of such trusts and companies upon their 
investment policies, and to report the results of its 
study and its recommendations to the Congress on or 
before January 4, 1937. (Aug. 26, 1935, ch. 687, title 
I. § 30, 49 Stat. 837.) 


‘BEST COPY AVAILABLE. 
from the original bound volume 


